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Tuesday
June 5, 1979

Highlights

32196

32225

32199

32289

32285,
32287

Mandatory Petroleum Allocation DOE/ERA
establishes special middle distillate set-aside
program for participating states; effective 7-1-79

Mandatory Petroleum Allocation DOE/ERA
proposes inclusion of additional petroleum
substitutes in crude oil entitlements program;
comments by 8-1-78; requests to speak by 7-10-79;
hearing on 7-17-78

Federally Chartered Savings and Loan
Assoclations FHLBB grants institutions autherity
to make, purchase, and participate in vanable rate
mortgages and sets policy on loan maturity
extensions, prepayment time period under
refinancing extensions, and consumer disclosures;
effective 7-1-79

Rehabllitation Short-Term Training Projects of
Reglonal Scope HEW/HDSO announces
availability of funds for fiscal year 1979 grants to
State vacational rehabilitation agencies and other
public or non-profit agencies; applications by
7-13~-79

Native American Programs HEW/HDSO
announces availability of fiscal year 1978 grant
funds to promote Native Hawaiian economic
development and fiscal year 1978 and/or 1980
grants for Indian sacial development; applications
by 7-30-78 (2 documents)

CONTINUED INSIDE
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(not published on Saturdays, Sundays, or on official holidays),
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Records Service, General Services Admimstration, Washington,
D.C. 20408, under the Federal Register Act (49 Stat. 500, as
amended; 44 U.S.C. Ch. 15) and the regulations of the

Admimstrative Committee of the Federal Register {1 CFR Ch. I},

Distribution 18 made only by the Supenntendent of Documents,
U.S. Government Printing Office, Washington, D.C. 20402,

The Federal Register provides a uniform system for making
available to the public regulations and legal notices 1ssued by
Federal agencies. These include Presidential proclamations and
Executive Orders and Federal agency documents having general
applicability and legal effect, documents required to be
published by Act of Congress and other Federal agency
documents of public interest. Documents are on file for public
mspection mn the Office of the Federal Register the day before
they are published, unless earlier filing 18 requested by the
isswung agency.

The Federal Register will be furmshed by mail to subscribers,
free of postage, for $5.00 per month or $50 per year, payable in
advance, The charge for individual copies of 75 cents for each
issue, or 75 cents for each group of pages as actually bound.
Remit check or money order, made payable to the
Superintendent of Documents, U.S. Government Printing Office,
Washington, D.C. 20402.

There are no restrictions on the republication of matenal
appeanng in the Federal Register.

Arca Code 202-523-5240

Highlights -

32235

32338

32223

32202

32344

32194

[
32257

32336

32338
32344

’

Income Taxes Treasury/IRS proposes regulations
relating to determination of amounts at risk with
respect to certain activities; comments and requests
for public heaning by 8-6-79

Noninflationary Pay and Price Behavior CWPS
publishes supplemental Questions and Answers
relating to voluntary standards (Part II of this issue)

Federal Employees Health Benefits OPM
proposes rules regarding benefits for members of
medically underserved populations; comments by
8-6-79

Federal Credit Unions NCUA issues rules
regarding dividend rate and munimum amount
requirement for share certificate accounts, new
share certificate and share accounts, and minimum
penalty provisions on account dividends earned;
effective 7-1-79

Maximum Truck Size and Welght Limits DOT/
Sec'y announces study and mnvestigation of benefits
to be obtained from uniformity and establishes
Open File; submissions by 10-31-80; meetings 7-13,
7-17 7-24, and 7-31-79 (Part I of this 1ssue)

Fuggle Variety Hops USDA/AMS authorizes
additional allotment bases and extends time
additional bases previously authorized through
marketing year ending 7-31-86 may be granted;
effective 7-8-79

Wheat, Barley, Oats, and Rye USDA/ASCS
proposes determinations regarding 1980 crops;
comments by 8-6-79

Sunshine Act Meetings
Separate Parts of This Issue

Part ll, CWPS
Part lll, DOT/Sec’y
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32194
32224

32257

32195
32224

32270

32324

32267
32336

32269
32269
32269
32269
32269

32327

Agnicultural Marketing Service
RULES

“Hops of domestic production

PROPOSED RULES
Nectarnes grown in Calif.

Agricultural Stabilization and Conservation
Service
NOTICES

‘Wheat, barley, and oats program, 1980;

determunation; inquiry

Agriculture Department

See Agricultural Marketing Service; Agnicultural
Stabilization and Conservation Service; Ammal
and Plant Health Inspection Service; Commaodity
Credit Corporation; Food and Nutrition Service;
Forest Service; Rural Electrification Admimstration;
Science and Education Admmstration.

Animal and Plant Health Inspection Service
RULES
Livestock and poultry quarantine:

Exotic Newcastle disease
PROPOSED RULES
Japanese beetle admmistrative; procedural manual;
proposed amendments; correction

Army Department
NOTICES
Meetings:

Science Board (2 documents)

Arts and Humanities, National Foundation
NOTICES
Meetings:
Architecture, Planning, and Design Advisory
Panel

Civil Aeronautics Board
NOTICES
Hearnngs, etc..
Pan American World Airways, Inc.
Meetings; Sunshine Act

Civil Rights Commission
NOTICES
Meetings; State advisory committees:
Iowa (2 documents)
Maryland
Michigan
Minnesota
Virgima

Coal, President’s Commission

NOTICES

Meetings:
Grievance and arbitration procedures i the coal
mndustry

32259

32209

32196
32199

32225

32271

32271
32272

32283

32211
32209

32233
32306

32253

Commodity Credit Corporation
NOTICES
Loan and price support programs; mnterest rate

Commodity Futures Trading Commission
RULES
Reports: i
Cash market positions; reporting requrements;
correction

Defense Department
See Army Department; Navy Department.

Economic Regulatory Administration
RULES
Petroleum allocation and price regulations:
Middle distillates; special set-aside program
Powerplant and mdustnal fuel use:
Exusting facilities; OMB clearance for data
collection
PROPOSED RULES
Petroleum allocation regulations, mandatory:
Synthetic fuels under entitlements program
NOTICES
Middle distillate pnces:
Refiners’ No. 2 distillate costs and revenues
analysis; pre-heanng conference
Remedial orders:
Energy Corp. of Amenca
United Oil Co.

Education Office

NOTICES

Meelings:
Extension and Continung Education National
Adwisary Council; agenda change

Employment and Training Administration
RULES
Alien temporary agnicultural and logging
employment n U.S., labor certification:
Adverse effect wage rate; munimum rates formula
Adverse effect wage rate; Texas
PROPOSED RULES
Alien temporary agricultural and logging
employment 1n U.S., labor certification:
Adverse effect wage rate; Colorado
NOTICES
Alien certification program, temporary;
agncultural workers, 1979 adverse effect rates

Energy Department
See Economic Regulatory Administration; Federal
Energy Regulatory Commussion.

Environmental Protection Agency

PROPOSED RULES

Auir quality implementation plans; approval and

promulgation; vanous States, etc.:
Massachusetls



v Federal Register / Vol. 44, No. 109 / Tuesday, June 5, 1979 / Contents
Aur quality implementation plans; delayed 32212  Biologics Bureau officials; release of lots of
compliance orders: biological products for distribution
2 OC! ents NOTICES
ggggg’ Ohio (2 documents) - Food additives, petitions filed or withdrawn:
NOTICES 32283 Pillsbury Co.
Air programs; fuel and fuel additives: 32283 Privacy Act; new system of records; correction
32281 Methylcyclopentadienyl manganese tricarbonyl
(MMT); suspension Food and Nutrition Service
Environmental statements; availability, etc.. RULES
32277 Agency statements, weekly receipts Food distribution; donation for U.S. and territories:
Pesticides; experimental use permit applications: 32193 Crimunal penalties for embezzlement, misuse,
32281 Bacillus thuringiensis Berliner theft, etc.
Federal Communications Commission Forest Service
RULES NOTICES
Radio services, special: Classification, development plans, and boundary
32215 Land mobile services, private; consolidation and descriptions:
transfer of regulations; correction 32260 Snake Wild and Scenic River
Federal Emergency Management Agency Geological Survey
RULES NOTICES
Crime Insurance Program, Federal: Outer Continental Shelf:
32214 Condomuruum associations; extension of building 32295 Oil and gas from OCS fields; maximum
coverage attainable rate of production (MAR); correction
32215 Rewsion of Parts; CFR correction
Health, Education, and Welfare Department
Federal Energy Regulatory Commission See also Education Office; Food and Drug
NOTICES Admimstration; Human Development Services
Applications, etc.. Office; Public Health Service.
32272 Columbia Gas Transmission Corp. NOTICES
32274 Consolidated Gas Supply Corp. Orgamzation, functions, and authority delegations:
32274 Kansas-Nebraska Natural Gas Co. 32283 Education Office
32274 Mississippt River Transmission Corp. 32294 Pnvacy Act; systems of records
32275 Transcontinental .Gas Pipe Line Corp.
32276 Union Electric Co. Heritage Conservation and Recreation Service
32336 Meetings; Sunshine Act'(2 documents) NOTICES
Historic Places National Register; additions,
Federal Maritime Commission deletions, etc..
NOTICES 32295 Alabama, etc.
32282 Agregments filed, etc. 32304 Alaska, etc.
32282 Oil pollution; certificates of financial responsibility
Human Development Services Office
Federal Home Loan Bank Board NOTICES
RULES Grant applications. and proposals; closing dates:
Federal savings and loan system: 32287 Indian social development program
32199 Mortgage wmstruments, alternate; varable rate 32285 Native Hawaiian economic development program
32289 Rehabilitation short-term training projects of
Federal Reserve System regional scope
NOTICES
32336 Meetings; Sunshine Act (2 documents) indian Affairs Bureau
NOTICES
Federal Trade Commission 32294 State courts—Indian child Custody proceedings:
RULES recommended gudelines; inquiry
32207 Vocational and home study schools, proprietary;
definition of “course”; interpretation Interior Department
PROPOSED RULES ~  See Geological Survey; Heritage Conservation and
Consent orders: Recreation Service; Indian Affairs Bureau; Land
32231 Howard Johnson Co. Management Bureau; Surface Mining Office.
Food and Drug Administration Internal Revenue Service
RULES PROPOSED RULES
Animal drugs, feeds, and related products: 32235 Determnation of amounts at nisk 1n certain
32213 Trimethoprim and sulfadiazine tablets activities
32213 Bakery products; revocation of stayed standard for Income taxes:
enriched raisin bread; effective date confirmed 32261  Extensions of temporary reduction of withholding

‘Orgamzation and authority delegations:

of income tax at source
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32336

32221

32328
32328

32328
-32328

32311~
32313
32315
32314
32314
32315
32323
32315
32316
32316
32317
32316
32317
32317
32318 »
32318
32319
32319
32319
32320
32320
32321
32321
32322
32322
.32323

32294

32327

International Trade Commission
NOTICES
Meetings; Sunshine Act |

Interstate Commerce Commission
RULES
Railroad car service orders:
Freight cars; distribution
NOTICES
Environmental statements; availability, etc..
Western coal mvestigation; gudelines for
railroad rate structure
Fourth section applications for relief
Motor carriers:
Lease and nterchange of vehicles
Petitions, applications, finance matters (including
temporary authorities), railroad abandonments,
alternate route deviations, and intrastate
applications

Justice Department
See Parole Commission.

Labor Department
See also Employment and Traiming Admimstration;
Mine Safety and Health Administration;
Occupational Safety and Health Admmstration;
Pension and Welfare Benefit Programs Office.
NOTICES
Adjustment assistance:

Amstar Corp. (4 documents)

Bailey Glass Co., Inc.

B & M Coal Corp.

BM. Smith Trucking
Bethlehem Steel Corp.
Brockton Dress Mfg. Co., Inc.
Camco Mining, Inc.

Coat Corp. of New Jersey
Convy Shoe Supplies Co.
Cotillion Knitting Mills, Ltd.
CPC North America, Inc.
Eagle Knitting Mills

Fleshman Trucking, Inc.
Florsheim Shoe Co.

Green Valley Trucking Co., Inc,
Greene Manufacturing Corp.
Hellems Trucking, Inc,
Nu-Car Carriers, Inc.

Robton Process Co.
Roto-Print Corp.

Sewell Mountain Trucking, Inc.
U.S. Steel Corp. (2 documents})
V & R Fimshing, Inc.

Wilker Brothers Co., Inc.
Xenko, Inc.

-Land Management Bureau

NOTICES
Alaska native selections; applications, etc..
Emmonak Corp., correction

Management and Budget Office

NOTICES

Improving Government regulations:
Regulatory agenda; publication delay

32307

32202

32230

32324

32270
32270

32326
32327

32325

32307

32252

32307~

32310

32223

32283

Mine Safety and Health Administration
NOTICES
Petitions for mandatory safety standard
modifications:

Webster County Coal Corp.

National Credit Unlon AdmInistration
RULES
Federal Credit Umons:
Share accounts and share certificate accounts
PROPOSED RULES
Federal Credit Unions:
Debt collection practices; advance notice;
extension of time

Natlonal Sclence Foundation

NOTICES
National Science Board; nominations for
membership

Navy Department

NOTICES

Meetings:
Chief of Naval Operations Executive Panel
Adwvisory Committee
Naval Research Advisory Committee

Nuclear Regulatory Commission

NOTICES

Applications, etc.:
Carolina Power & Light Co. (2 documents)
New England Power Co. et al.

Meetings:
Reactor Safeguards Advisory Committee

Occupational Safety and Health Administration
NOTICES
Meetings:
Occupational Safety and Health National
Advisory Committee

Parole Commlission
PROPOSED RULES
Prisoners, youth offenders, and juvenile
delinquents; parole, releases, etc.:
Paroling, recommitting, and supervising Federal
pnisoners; nght to heanng, delay of parole, etc.

Pension and Welfare Benefit Programs Office

NOTICES

Employee benefit plans:
Prohibitions on transactions; exemption
proceedings, applications, hearings, etc. (4
documents)

Personnel Management Office

PROPOSED RULES

Federal employees health benefits program;
benefits for members of medically underserved
populations

Public Health Service
NOTICES
Meetings: -
Adwvisory committees; June; location change
Organization, functions, and authority delegations:
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32292 Alcohol, Drug Abuse, and Mental Health
Adminstration
Smoking problems and health in mnority

communities; planming conference ™

32294

Rural Electrification Administration

NOTICES

Loan guarantees proposed:
Plains Electric Generation and Transmission
Cooperative, Inc.

32266

Scrence and Education Administration
NOTICES
Meetings:
32267 Food and Agricultural Sciences Jomt Council
Surface Mining Office
NOTCES

32305 Adoption of official seal
Transportation Department
NOTICES

Meetings:

32344 Truck size and weight study
Treasury Department

See Internal Revenue Service.

Wage amd ‘Price Stability Council

AULES.

Wage and price guidance; anti-inflation program:
Voluntary standards; supplemental question and
answers

32337

MEETINGS ANNCUNCED IN THIS ISSUE

AGRICULTURE DEPARTMENT

Science and Education Administration—

Jont Council on Food and Agnicultural Sciences,
Executive Committee, 6-12-79

32267

DEFENSE DEPARTMENT

Army Department—

Army Science Board, 6-20, 6-21, 6-25, and 6-26-79
{2 documents)

Navy Department—

Naval Research Advigory Committee, 6-21 and 6-
22-79

Technology Sub-Panel of the Chief of Naval
Operation’s Executive Panel Advisory Committee,
6-28 and 6-29-79

32270

32270

32270

\
CIVIL RIGHTS COMMISSION

Iowa Advisory Committee, 6-21 and 7-10-79 {2
documents)

Maryland Advisory Committee, 6-26-79
Michigan Advisory Committee, 7-9 and 7-10-79
Minnesota Advisory-Committee, 6-20-79
Virginia Advisory Committee, 7-28-79

32268

32269
32269
32269
32269

HEALTH, EDUCATION, AND WELFARE
Public Health Service—

32294 Planning Conference on Smoking and Health in
Minority Communities, 6-6 through 6-8-79
LABOR DEPARTMENT
Occupational Safety and Health Admimstration—

32307 National Advisory Committee on Qccupational
Safety and Health, 6-18-79
NATIONAL FOUNDATION ON THE ARTS AND THE
HUMANITIES

32324 Architecture, Planming & Design Panel, 6-21 and 8-
22-79
NUCLEAR REGULATORY COMMISSION

32325 Adwsory Committee on Reactor Safeguards, 6-14
through 6-16-79
PRESIDENT’S COMMISSION ON COAL

32327 Semunar on grievance and arbitration procedures in
the coal industry, 6-20-79
TRANSPORTATION DEPARTMENT
Office of the Secretary—

32344 Truck size and weight study, 7-13, 7-17 7-24 and
7-31-79 -

AMENDED MEETINGS
HEALTH, EDUCATION, AND WELFARE DEPARTMENT
Education Office—

32283 Nationdl Advisory Council on Extension and
Continuing Education, 5-18-79
Office of Assistant Secretary for Health —

32283 Health Care Technology Study Section, 6~11

through 6-13-79
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CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parls affected this month can be found in
the Reader Aids section at the end of this issue.

S CFR

Proposed Rules:
890, 32223 -
6 CFR -
705 32338
7 CFR
250, 32193
991 32194
Proposed Rules:
301 32224
916 32224
9 CFR
82 32195
10 CFR
211 32196
508 32199
Proposed Rules:
21 32225
12 CFR
545 32199
701 32202
Proposed Rules:
701 32230
16 CFR
438 32207
Proposed Rules:
13 32231
17 CFR
15. 32209
Proposed Rules:
301 32224
916 32224
20 CFR
655 (2 documents)....oceee. 32209,
32211
Proposed Rules:
655. 32233
21 CFR
5 32212
136 32213
520, 32213
24 CFR
1911 (2 documents)........32214,
32215
1912 32215
26 CFR
Proposed Rules:
32235
7 32235
31 32251
28 CFR
Proposed Rules:
2 32252
40 CFR
Proposed Rules:
52 32253
65 (2 documents)............ 32254,
32255
47 CFR
80. 32215
49 CFR

1033 32221
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Rules and Regulations

Federal Register
Vol. 44, No. 109

Tuesday, June 5, 1979

This section of the FEDERAL REGISTER
contains regulatory documents having
general applicability and legal effect, most
of which are kéyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles ‘pursuant to 44
b.S.C. 1510. -

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
month.

DEPARTMENT OF AGRICULTURE
Focd and Nutrition Service

7 CFR Part 250

[Amdt. 42]

Donation of Food for Use in United
States, Its Territories and Possessions
and Areas Under lts Jurisdiction
AGENCY: Food and Nutrition Service.
AcCTION: Final rule.

SUMMARY: This amendment to the
regulations governing the food donation
program incorporates the provisions of
section 12(g) of the National School
Lunch Aect, as amended by the Child
Nutrition Amendments of 1978 (Pub. L.
95-627, 92 Stat. 3603). Section 12(g)
provides that whoever embezzles,
willfully misapplies, steals, or obtains
by fraud any child nutrition program
funds, assets, or property or whoever .
receives, conceals, or retains such funds,
assets, or praperty to his use or gain,
knowing such funds, assets or praperty
have been embezzled, willfully
-misapplied, stolen, or obtained by fraud
is subject to Federal criminal penalties.

DATE: Effective date: May 29, 1979.

_FOR FURTHER INFORMATION CONTACT:
Darrel E. Gray, Director, Food
Distribution Division, Food and
Nutrition Service, U.S. Department of
Agricunlture, Washington, DC 20250, 202~
447-8371. o
SUPPLEMENTARY INFORMATION: Section
10(a} of Pub. L. 95-627, effective October
1, 1978, added a new section 12(g) to the
National Scheol Lunch Act, as amended
{42 U.S.C. 1751 et seq.), to pravide that
whoever embezzles, willfully
migapplies, steals, or obtains by frand
any funds, assets, or property thatare
the subject of a grant or other form of
assistance under that act or the Child

Nutrition Act of 1966, as amended (42
U.S.C. 1771 et seq.), or whoever receives,
conceals, or retains such funds, assets,
or property to his use or gain, knowing
such funds, assets, or property haye
been embezzled, willfully misapplied,
stolen, or obtained by fraud, shall be
fined not more than $10,000 or
imprisoned not more than five years, or
both, if the value of such funds, assets,
or property is more than $100; if the
value is less than $100, the maximum
penalty is a fine of $1,000 or
imprisonment for not more than one
year, or both.

Agricultural commodities donated
under this part for use in the National
School Lunch Program, Summer Food
Service Program for Children, and Child
Care Food Program, duthorized
respectively under sections 4, 13, and 17
of the National School Lunch Act, and in
the School Breakfast Program,
authorized under section 4 of the Child
Nutrition Act of 1968, are clearly subject
to the Federal prosecution provisions of
section 12(g). These provisions would
also-apply to processed foods containing
USDA commaodities donated for child
nutrition programs as well as to
commadity containers and to any funds
deriving from the donations. including,
but not limited to, proceeds of container
sales, commodity storage and delivery
charges assessed to recipient agencies,
recoveries from losses or damage claims
and salvage of commodities.

Responsibility for criminal
prosecution of theft, embezzlement,
fraud and other types of illegal diversion
of commodities has traditionally rested
with State or local governments. The
United States hitherto generally did not
have jurisdiction to prosecute the crimes
mentioned after title to commodities had
passed to the distributing agency. in
accordance with § 250.4(f) of this part.
Enactment of Public Law 95-627,
however, signifies that passage of title
to commodities no longer preempts
Federal prosecution for fraudulent
misuse of commodities donated for use
in child nutrition programs.

The amendments set forth in this rule
(1) incorporate the provisions of section
12(g) into the regulations and (2) require
distributing agencies to notify the
appropriate Food and Nutrition Service
Regional Office when they suspect that
section 12{g) has been violated. Further,
the amendmenls make clear that Fed\eral

prosecution would not relieve any
distributing agency of its obligation to
pursue claims to oblain restitution of
improperly distributed or lost
commodities.

Because the provisions of Section
10{a) of Public Law 93-627 are
mandatory and were effective October

~ 1,1978, the Department has determined

that compliance with proposed
rulemaking and public participation
procedures is unnecessary and not in
the public interest. These amendments
are, therefore, issued as a final rule
without the benefit of public comment.

Accordingly, the food distribution
regulations are amended, as follows:

1.In § 250.1, a new paragraph (b)(19]
is added, as follows:

§250.1 General purpose and scope.
. -

- * = *

(b) Legislation. * * *

{19) Section 12(g) of the National
School Lunch Act, as amended, which
reads as follows:

Whoever embezzles, willfully :
misapplies, steals, or obtains by frand
any funds, assels, or property that are
the subject of a grant or other form of
assistance under this Act or the Child
Nutrition Act of 1966, whether received
directly or indirectly from the United
States Department of Agriculture, or
whoever receives, conceals, or retains
such funds, assels, ar property to his use
or gain, knowing such funds, assets, or
property have been embezzled, willfully
misapplied, stolen, or obtained by fraud
‘shall, if such funds, assets, or property
are of the value 0f $100 or more, be fined
not more than $10,000 or imprisoned not
more than five years, or both, or, if such
funds, assets, or property are of a value
of less than $100, shall be fined not more
than $1,000 or imprisoned for not more
than one year, or both. __.

2.In § 250.10, a new paragraph (a-1}is
added, as follows:

§250.10 Miscellaneous pravisions.

* » * * *

(a~1) Embezzlement, misuse, theft, or
obtainment by fraud of commodities
and commodity-related funds, assets, or
property in child nutrition programs.
Notwithstanding § 250.4(f} of this part
concerning transfer of title to
commodities, whoever embezzles,
willfully misapplies, steals, or obtains
by fraud, commodities donated for use
in any program authorized under the
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National School Lunch Act, as amended,
or the Child Nutrition Act of 1966, as
amended, or any funds, assets, or
property deriving from such donations
or whoever receives, conceals, or retains
such commodities, funds, assets, or

property to his own use or gain, knowing -

such commodities, funds, assets, or
property have been embezzled, willfully
misapplied, stolen, or obtained by fraud,
shall be subject to Federal criminal
prosecution under section 12(g) of the
National School Lunch Act, as amended.
For the purpose of this paragraph,

, “funds, assets, or property" include, but -

are not limited to, funds accruing from
the sources identified in § 250.6(j) of this
part, commodities which have been

processed into different end products as

provided for by § 250.6(m) of this part,
and the containers in which
commodities have been received from
the Department. Distributing agencies
shall immediately notify FNSRO of any
suspected violation of section 12(g) of
the National School Lunch Act to allow
the Department, in conjunction with the
U.S. Department of Justice, to determine
whether Federal criminal prosecution
under section 12(g) is warranted.
Prosecution of violations under section
12(g) by the Federal Government shall
not relieve any distributing agency of its
obligation to obtain restitution for -
improperly distributed or lost
commodities, as required by § 250.6(1) of
this part.

* * * * *

Note.~A copy of the detailed impact
analysis statement for this final rule may be
viewed at the Office of the Administrator of
the Food and Nutrition Service, Room 728,
GHI Building, 500 12th Street, S.W.,
Washington, D.C. during regular business
hours (8:30 a.m. to 5:00 p.m. Monday through
Friday) and a copy may be obtained from
that person. The reporting and/or
recordkeeping requirements contained herein
have been submitted to the Office of
Management and Budget for approval in
accordance with the Federal Reports Act of
1942, I -
(Catalog of Federal Domestic Assistance
Programs No. 10.550.) o

Authority: Section 10(a), Pub. L. 95-627, 92
Stat. 3623 (42 U.S.C. 1760).

Dated: May 29, 1979.

Carol Tucker Foreman,

Assistant Secretary for Food and Consumer
Services.

[FR Doc. 78-17272 Filed 6-4-79; 8:45 am}

BILLING CODE 3410-30-M

Agricultural Marketing Service
7 CFR Part 991

Handhng of Hops of Domestic
Production; Amendment of
Administrative Rules and Regulations

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule would authorize
additional allotment bases for hops of
the Fuggle variety and extend the time -
the Committee may grant additional
bases previously authorized through the
marketing year ending July 31, 1986.

EFFECTIVE DATE: July 8, 1979.

FOR FURTHER INFORMATION CONTACT:
William J. Higgins (202) 447-5053.
SUPPLEMENTARY INFORMATION: Notice
was published in the May 1, 1979, issue
of thesFederal Register (44 FR 25463) of a
proposal to amend § 991.138 of
Subpart—Administrative Rules and
Regulations (7 CFR 991.130-991.601). It
was recommended by the Hop .
Administrative Committee in
accordance with the provisions of
Marketing Order No: 991, as amended (7
CFR Part 991), regulating the handling of
hops of. domestic production, effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674). The Committee
submitted the one comment réceived.
Section 991.138 currently specifies the
rules under which the Committee
annually may grant additional allotment
bases to producers to satisfy the
demand for hops of the Fuggle variety.
Additional allotment bases granted
under this section apply only to Fuggle
variety hops planted in 1970 prior to

. June 15, 1970. The total quantity of

additional allotment bases granted each
year result in annual allotments totalling
one million pounds. The amount of the
additional allotment base granted to a
qualified grower of Fuggle hops is the
lesser of: (1) His total sales of such hops
during the marketing year from the
acreage planted in 1970 prior to June 15,
1970, divided by the allotment
percentage of that year; or {2) the
quantity per acre which when multiplied

by the allotment percentage equals 1,300
pounds per acre.

Currently, there are 2,000 acres of
Fuggle hops. In 1978, this acreage
produced 2 million pounds of hops at an
average yield of 1,000 pounds per acre.
With more normal yields of 1,300
pounds per acre, it is estimated that the
potential production in the early 1980's

would be about 2.5 million pounds. Itis

also estimated that the demand for

Fuggle hops in the early 1980's would be
4.5 million pounds, and more for later
years.

~ In order to encourage growers to
expand their acreage of Fuggle hops to
meet these needs, the authorization for
the 1 million pound special fuggle ‘
allotment will be extended through the
marketing year ending July 1, 1986. 1t
would otherwise have expired at the
end of the 1982-83 marketing year
ending July 31, 1983. Also, an additional -
2.5 million pounds of special Fuggle
allotment will be granted for Fugglas
planted in 1979 and 1980 prior to June 15,
1980. This, too, would extend through
the marketing year ending july 31, 1986,

In its comment, the committee
suggested several minor changes to the
proposed rule which clarify meaning.
These changes have been incorporated
in the rule as established.

After consideration of all relevant
matter presented, including that in the
notice, the comment received, and
information and recommendations
submitted by the Committee, and other
available information, it is found that to
amend the administrative rules and .
regulations as herein set forth will tend
to effectuate the declared policy of the
act,

PART 991—HANDLING OF HOPS OF

.DOMESTIC PRODUCTION

Therefore, § 991.138 of Subpart—
Administrative Rules and Regulations (7
CFR 991.130-991.601) is revised to read
as follows:

§991.138 Additional allotment bases for
hops of the Fuggle varlety.

(a) Pursuant to § 991.38(b), the .
Committee may grant additional
allotment bases for hops of the Fuggle
variety through the marketing year
ending July 31, 1986.

(b) Additional allotment bases
granted under this section shall be for
Fuggles planted in 1970 prior to June 16,
1970, or for Fuggles planted in 1979, or
1980 prior to June 15, 1980, and these
plantings may be replaced with new
plantings of Fuggle hops on a one-for-
one acreage replacement basis. In the
case of Fuggles planted in 1870 prior to
June 15, 1970, these plantings may also
be replaced with Fuggle-type varieties
designated as USDA 21040, USDA 21041,
USDA 21091 on a replacement basis of
two acres of these Fuggle-type varioties
for every three acres of Fuggle hops.

(c) Any such additional allotment
base may be granted to the person, or
that person’s successor in interest, who
filed in good faith, a written application
with the Committee for such base. For
Fuggles planted in 1970 prior to June 15,
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1970, the application shall have been
filed for receipt by the Committee by
May 1, 1970, and for Fuggles planted in
1978, or in 1980 prior to June 15, 1980,
shall be filed for receipt by the
Committe by July 15, 1979. If the total
quantity of any marketing year's
additional allotment bases {computed
on the basis of 1,300 pounds per acre
divided by the allotment percentage for
such marketing year} applied for
pursuant to this section would result in
annual allotments therefor totalling
more than one million pounds in the
case of Fuggles planted in 1970, or 2%
million pounds in the case of Fuggles
planted in 1979 or 1980, the Committee
shall reduce proportionately the

. respective amounts of additional
alotment bases applied for so as to
result in total annual allotments equal fo
such totals referable to the additional
allotment bases.

(d} The written application filed
pursuant to paragraph (c) of this section
shell contain at least the following.
information:

(1)} The location and number of acres
of Fuggles which the applicant planted
in 1970 prior to June 15, 1970, or planted
or will plant in 1979.0r 1980 prior to June
15, 1980;

{2) A statement that the additional
allotment base that may be granted to
the applicant pursuant to this section
will be applicable only to Fuggles
covered by the applicant; ;

(3) A statement that the applicant will
make a bona fide effort to produce the
annual allotment referable to such
additional alloiment base; and

(4} If the applicant is currently a
producer of Fuggles or Fuggle-type
varieties, a statement that the applicant
will continue to make a bona fide effort
" to produce those varieties on existing
acreage to the extentf of the annual
allotment referable to the applicable
allotment base.

{e} Each marketing year through the
marketing year ending July 31, 1986, the
Committee shall grant an additional
allotment base to each producer who
filed a written application pursuant to
paragraph (c) of this section, or to the
successor im interest, if it concludes from
all available information that the
producer will make a bona fide effort
during the marketing year to produce the
annual allotment referable to such base.
If the Committee finds that any producer
granted an additional allotment base
pursuant to this section, who is an
existing producer of hops of the Fuggle
variety, fails to make a bona fide effort
during the applicable marketing year to
produce the annual allotment of Fuggle
hops reference to his existing Fuggle

acreage, the Committee shall reduce his
additional allotment base by an amount
equivalent to such unproduced
proportion. The amount of additional
base granted to any producer for a
marketing year shall be the lesser of: {1}
The producer's total sales of Fuggle or
Fuggale-type varieties during the
marketing year from the acreage planted
in 1970 prior to June 15, 1970, or planted
in 1979 and 1980 prior to June 15, 1980, ar
as replaced by acreage as provided in
paragraph (b) of this section, divided by
the allotment percentage for that year;
or (2) the quantity per acre which when
multiplied by that allotment percentage
equals 1,300 pounds per acre of Fuggles
or Fuggle-type varieties. The total of all
additional allotment bases granted each
marketing year, however, shall not
exceed the amount resulting by dividing
one.million pounds in the case of
Fuggles planted irr 1970 prior to June 15,
1970, or 2.5 million pounds in the case of
Fuggles planted in 1979, or 1980 prior to
June 15, 1950, by the allotment
percentage for that marketing year.

-(Secs. 1-189, 48 Stat. 31, as amended: 7 US.C.

601-674)

Note.~This regulation has nat been
determined significant under the USDA
criteria implementing Executive Order 12044.

Dated: May 31, 1979 lo become elfective
July 8,1978.

+ D.S. Kuryloski,

Acting Deputy Director, Fruit and Vegetable
Division.

[FR Doc. 78-17329 Filed G-4-7; G435 am]

BILLING CODE 3410-02-M

Animal and Plant Health Inspection
Service

9 CFR Part 82

Exotic Newcastie Disease and
Psittacasis or Ornithosis in Poultry;
Areas Released Fram Quarantine

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: The purpose of this
amendment is to release a portion of
San Bernardino County in California, a
portion of Forsyth County in North
Carolina, and a portion of Harrison

- County i Texas, from the areas

quarantined because of exotic
Newecastle disease. Surveillance activity
indicates that exotic Newcastle disease
no longer exists in the areas released
from quarantine. No areas in the States
of California and North Carolina remain
under quarantine because of exotic
Newcastle disease.

EFFECTIVE DATE: May 30, 1979.

FOR FURTHER INFORMATION CONTACT:
Dr. M. A. Mixson, USDA, APHIS, VS,
Federal Building, Room 748, Hyattsville,
MD 20782, 301-436-6073.

SUPPLEMENTARY INFORMATION: This
amendment releases a portion of San
Bernardino County in California, a
portion of Forsyth County i North
Carolina, and a portion of Harrison
County in Texas, from the areas
quarantined because of exotic
Newcastle disease under the regulations
in 9 CFR Part 82, as amended. Therefare.
the restrictions pertaining to the
interstate movement of poultry, mynah
and psittacine birds, and birds of all
other species under any form of
confinement, and their carcasses and
parls thereof, and certain other articles
from quarantined areas, as contained in
9 CFR Part 82, as amended, will no
longer apply to the areas released.

PART 82—PSITTACOSIS OR
ORNITHOSIS IN PQULTRY

Accordingly, Part 82, Title 9, Code of
Federal Regulations, is hereby amended
in the following respects:

§82.3 [Amended]

In § 82.3(a), paragraph (1) relating to
the State of California, paragraph {5)
relating to the State of North Carolina,
and paragraph (8} relating to the State of
Texas, paragraph (i} relating to Harrison
County are deleted.

{Secs. 4-7, 23 Stat. 32, as amended: secs. 1
and 2, 32 Stal. 791-782, as amended; secs. 1-4.
33 Stal. 1264, 1265, as amended; secs. 3 and
11, 76 Stat. 130, 132 (21 U.S.C. 111-113, 115.
117, 120, 123-1286, 133b, 134f); 37 FR 28464,
28477; 38 FR 19141.)

The amendment relieves certain
restrictions no longer deemed necessary
to prevent the spread of exotic
Newecastle disease. It should be made
effective immediately in order to permit
affected persons to move poultry,
mynah, psittacine birds, and birds of ail
other species under any form of
confinement, and their carcasses and
parts thereof, and certain other articles.
interstate from such areas without
unnecessary restrictions. It does not
appear that public participation ir this
rulemaking proceeding would make
additional relevant information
available to the Department.

Therefore, pursuant to the
administrative procedure provisionsin 5
U.S.C. 553, it is found upon good canse
that notice and other public procedure
with respect to this final rule are
impracticable and contrary to the public
interest and good cause is found for
making this {final rule effective on or
before July 5, 1979.

\
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Further, this final rule has not been
designated as “significant,” and is being
published in accordance with the
emergency procedures in Exective Order
12044 and Secretary’s Memorandum
1955. It has been determined by J. K.
Atwell, Assistant Deputy Administrator,
Animal Health Programs, APHIS, VS,

USDA, that the emergernicy nature of this

final rule warrants publication without
opportunity for public comment or
preparation of an impact analysis
statement at this time.

This final rule implements the
regulations in Part 82. It will be
scheduled for review in conjunction
with the periodic review of the
regulations in that Part required under
the provisions of Executive Order 12044
and Secretary's Memorandum 1955.

Done at Washington, D.C., this 30th day of
May 1979.

Pierre A. Chaloux,

Deputy Administrator, Veterinary Services.
[FR Doc. 78-17328 Filed 6-4-79; 8:45 am]

BILLING CODE 3410-34-M

——

DEPARTMENT dF ENERGY
Economlé ARegulatory Administration
10 CFR Part 211

[Docket No. ERA~R~78-201

Mandatory Petroleum Allocation
Regulations; Amendment To Establish
Special Set-Aside Program for Middle
Distillates ’

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Final rule.

SUMMARY: The Economic Regulatory
Administration (ERA) of the Department
of Energy (DOE) hereby adopts an
amendment to the Mandatory Petroleum
Allocation Regulations which provides,
by the adoption of a Special Rule No. 10,
for the establishment of a special middle
distillate set-aside program for those
states electing to participate, effective
July 1, 1979. The special set-aside
procedures will permit ultimate
consumers of middle distillates who
have made unsuccessful efforts to
obtain supplies for an emergency or
hardship to acquire that volume
required to meet their certified
requirements.

EFFECTIVE DATE: July 1, 1978,

FOR FURTHER INFORMATION CONTACT:

William L. Webb (Office of Public
Information), Economic Regulatory

Administration, Room B 110, 2000 M Street,

NW., Washington, D.C. 20461, 202-634~
2170.

William E. Caldwell (Regulations and
Emergency Planning), Economic Regulatory
Administration, Room 2304, 2000 M Street,
NW.,, Washington, D.C. 20461, 202-254—
8034. .

Charles McCrea (Office of Fuels Regulation),
Economic Regulatory Administration, -’
Room 6222-H, 2000 M Street, NW.,
Washington, D.C. 20461, 202~-254-8583. |

Jack O. Kendall (Office of General Counsel),
Department of Energy, Room 6A-127, 1000
Independence Avenue, SW., Washington,
D.C. 20585, 202-252-6739. '

SUPPLEMENTARY INFORMATION:

1. Background and Discussion of Major

Comments.
II. Special Set-Aside Procedures Adopted.
I1I. Other Matters,

1. Background and Discussion of'Majox"
Comments

On January 12, 1979, we issued a final
rule (44 FR 3467, January 17, 1979) which
reinstated special middle distillate set-
aside procedures for the period January
12 through March 31, 1979 by adopting
Special Rule-No. 6 for Subpart A of 10
CFR Part 211. At that time we believed
that decreasing demand for middle
distillates due to the advent of warm
weather would make set-aside
procedures unnecessary after March 31.
However, we requested comments in the
January Notice through June 15, 1979 as
to what continuing need there might be®

for a middle distillate set-aside program.

Based ormrthe comments received by
late March and other available )

information, we determined that middle

distillate supply shortages would
continue beyond March 31. We were
especially concerned that middle
distillate shortages might interrupt
supplies of middle distillates for
agricultural and high-priority
transportation purposes. Therefore, we
adopted, on an emergency basis, a -
Special Rule No. 7 to Subpart A of Part
211 to extent the availability of special
set-aside procedures through June 30,
1979 (44 FR 18640, March 29, 1979). The .
preamble to Special Rule No. 7
announced a hearing to be held on April
17, 1979 and requested comments to aid
us in determining what further action

) might be necessary in this rulemaking

proceeding.

Middle distillate supply projections
based on market data available in early
May indicated that supply inadequacies
would continue after June 30. In view of
these projections, we issued a notice (44
FR 28655, May 16, 1979) that the
comment period announced in the
January Notice would close on May 25,
1979, instead of June'15, 1979 as
originally announced. This action was

taken to afford us adequate time to
review all comments received and take
any further action we might deem
necessary avoid interruption of the set-
aside program.

The hearing scheduled to be held on
April 17, 1979 in Washington, D.C. was
cancelled since only two parties
requested to make oral presentations.
However, twenty-one comments
concerning the need to extend the
special set-aside program were received
by May 25, 1979. Those commenting
included seven refiners, ten state
agencies, the National Governors'
Association (NGA), the U.S,

_ Environmental Protection Agency, and

two industrial users.

Most refiners were opposed to middle
distillate set-aside procedures generally,
These commenters indicated that set-
aside procedures create disturbances in
normal supply channels by delaying
distribution of middle distillates until
they are released from the state sot-
asides. Refiners claimed that one effect
of such disturbances was increased
prices for middle distillates.

Several refiners also commented on
the administrative burden associated
with the set-aside program. In this
regard, they suggested that we avoid
repetitious notification requirements
under successive special rules.

Three refiners also expressed concern

. over the inclusion of wholesale

purchaser-resellers in any future set-
aside program. This group claimed that
extending eligibility beyond end-users
invites program abuses, since wholssale
purchaser-resellers do not actually
experience shortages and, therefore,
stand only to be in a position to exploit
hardship situations.

Fourteen commenters indicated that
there would be a continuing need for a
middle distillate set-aside program. Nine
of these commenters, including eight
state agencies and the NGA,
recommended that the get-aside
program be made permanent. Two other
states and the two industrial users
requested only a temporary extension of
the set-aside program beyond June 30,
1979, The one refiner recognizing any
merit in extending the program
recommended that set-aside procedures
be available on standby basis only.

Four commenters raised the issue as
to what percentage of a prime supplier's
supplies should be subject to the get-
aside program in the event the program
was further extended. The two refiners _
commenting on this issue felt that the
current four percent set-aside should be
reduced in order to free more middle
distillates for distribution through
normal channels. Two state offi‘ces
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‘requested, however, that the set-aside
percentage be increased to permit
greater flexibility in making emergency
assignments of middle distillates.

. Seven'commenters, including six state
offices and one industrial user,
expressed the opinion that set-aside
procedures relating to certification of
hardship permit too great an opportunity
for misuse of the program. These
commenters requested that any further
extension of the set-aside program

- provide more stringent certification
procedures to insure that assignments of
middle distillates would be made only in
response to actual hardships or
emergencies. In this regard, several
commenters also suggested that the ERA
establish priorities among end-users. -

* We have carefully considered the

comments of all persons who have
participated in this rulemaking
proceeding. We recognize that set-aside
procedures may create additional
administrative burden on suppliers, as

“well as some inefficiency in middle
distillate distribution systems. In view of
current and projected middle distillate
supply shortages, however, we have
concluded that set-aside procedures will
be needed indefinitely as a means of
insuring adequate supplies of middle
distillates to-consumers to meet
emergency and hardship situations. To

_achieve the objectives of the set-aside

program, we believe it is necessary to
permit each state to establish any set-
aside percentage up to and including
four percent. _

We recognize that the inclusion of
wholesale purchaser-resellers in the set-
aside program permits increased
opportunity for misuse of the program.
However, we believe the incremental
risk is small and, therefore, greatly
outweighed by the need to continue the
eligibility of wholesale purchaser-
resellers to receive middle distillate
assignments in order to insure that
supplies are made available to end-
users experiencing emergency and
hardship situations.

We have also decided that it would be
inappropriate for us to establish
priorities for use by state energy offices
in making emergency assignments of the
limited middle distillate supplies subject
to the set-aside. This decision is based
on our continued belief that the state
energy offices are in the best position to
weigh all relevant factors affecting the

1 A discussion of factors contributing fo the
current tight middle distillate supply situation may
be found in the ERA’s notice announcing the
adoption of a Special Rule No. 9 for Subpart A of 10
CFR Part 211 to provide for the allocation of middle
distillates to meet current requirements for
agricultural production. See 44 FR 28606, May 15,
1979. )

seriousness of a particular applicant’s
situation. However, in this regard we
would hope that special consideration
would be given to applications
requesting emergency supplies of middle
distillates for home heating, agricultural
production, mass transportation and for
other purposes which have historically
been treated as high-priority uses under
the ERA's policies.

“In view of our determination that it
will be necessary to continue
indefinitely and without interruption the
availability of middle distillate supplies
to meet emergency and hardship
situations, we are adopting an
amendment providing for the
establishment of a middle distillate set-
aside program, effective July 1, 1979,

1I. Special Set-Aside Procedures
Adopted

Notwithstanding the exemption of .
middle distillates from controls, Special
Rule No. 10 provides for a special set-
aside program for middle distillates,
effective July 1, 1979, so as to permit
assignments to consumers and
marketers by state energy offices in
those states which have notified the
ERA of their election to partlicipate in
the set-aside program established by
Special Rule No. 10.

A state electing to participate in the
set-aside program established by
Special Rule No. 10 shall notify each
supplier which operates as a prime
supplier in the state of such eleclion as
well as the percentage of the set-aside.
Within 5 days of such notification by a
state, a prime supplier shall designate
for that state a representative who will
act on behalf of the prime supplier with
regard to the special pracedures
provided by Special Rule No. 10. The
set-aside will constitute four or less
percent, as determined by the state, of a
prime supplier’s estimated portion of its
total supply of middle distillates for the
particular month to be sold into the
distribution system of the state for
consumption therein. The set-aside
requirement far a particular month will
not be carried over to the following
month. States are urged to order the
release of any unrequired set-aside
volumes as early as possible during the
month.

Set-aside volumes will be available
for assignment by participating state
energy offices to wholesale purchaser-
consumers and end-users who have
made unsuccessful efforts to obtain
supplies to meet an emergency or
hardship. Such assignments will be
limited to that volume required to satisfy
certified requirements and conditioned
upon the demonstration of hardship.

Assignments may also be made to
wholesale purchaser-resellers who are
unable to obtain a sufficient volume of
product to meet the emergency or
hardship needs of those wholesale
purchaser-consumers and end-users
with whom the wholesale purchaser-
reseller had a supplier/purchaser
relationship on May 1, 1979.

Applications for assignment of set-
aside volumes should be made to the
appropriate state energy office which
will approve or disapprove the -
application. Since an assignment will
only be made in response to emergency ~
situations, an applicant will not be
required to make its application in
writing. Each applicant will be required,
however, to submit a written -
cerlification as to the validity of the
emergency or hardship situation to the
state energy office within five days of its
verbal or written application.

If the state energy office approves an
application, it will assign a prime
supplier to furnish the applicant an
amount from the set-aside. The state
energy oflice will issue to both the
applicant and the representative of the
prime supplier a document authorizing
such assignment. This document will
entitle the applicant to receive the
assigned volume from any convenient
local distributor of the prime supplier
from which the set-aside assignment has
been made. Such document will expire
ten days after issuance unlessit has
been presented to the prime supplier or
a designated local distributor of the
prime supplier.

Each month participating state energy
offices will submit to the appropriate
DOE Regional Office copies of all
authorizing documents issued during the
previous month and a tabulation of the
usage of the middle distillate set-aside
during the previous month.

HIL Other Matters

In reimposing special set-aside
procedures for middle distillates,
effective July 1, 1979, we are taking
action under section 12(f) of the
Emergency Petroleum Allocation Act of
1973 (EPAA, 15 U.S.C. 751 et seq., Pub. L.
93-159, as amended), which permits the
establishment of such a regulation upon
determination that such action is
necessary to and consistent with the
attainment of the objectives specified in
section 4(b)(1) of the EPAA. In
particular, we have determined that this
rule will promote public health, safety
and welfare (including maintenance of
residential heating for individual homes,
apartments and similar occupied
dwelling units); the maintenance of
agricultural operations, including

-



32198

Federal Register / Vol. 44, No. 109 / Tuesday, June 5, 1879 / Rules and Regulations

farming, ranching, dairy, and fishing
activities, and services directly related
thereto; and the equitable distribution of
refined petroleum products among all
regions and areas of the United States,
and sectors of the petroleum industry,

and among all users.» . 3

(Emergency Petroleum Allocation Act of 1973,
15 U.8.C. 751 et seq., Pub. L. 93-159, as
amended, Pub. L. 93-511, Pub. L. 94-99, Pub.
L. 84~133, Pub. L. 94-163, and Pub, L. 94-385; -
Federal Energy Administration Act of 1974,
15 U.S.C. 787 et seq., Pub. L. 93-275, as
amended, Pub. L. 84-332, Pub. L. 94-385, Pub.
L. 85-70, and Pub. L. 85-91; Energy Policy and
Conservation Act, 42 U.S.C. 6201 ef seg., Pub.
L. 84~-163, as amended, Pub, L. 94-385, and
Pub. L. 85-70; Department of Energy
Organization Act, 42 U.5.C. 7101 et seg., Pub.
L. 95-91; E.O. 11790, 39 FR 23185; E.O, 12009,
42 FR 46267.) ” o

In consideration of the foregoing, Part
211 of Chapter II of Title 10 of the Code
of Federal Regulations is amended as
set forth below, effective July 1, 1979,

Issued in Washington, D.C., May 31, 1979.
David . Bardin,
Administrator, Economic Regulatory
Adminjstration.

The Appendix to Subpart A of Part
211 is amended by adding Special Rule
No. 10 to read as follows: .

Special Rule No. 10

Special Set-Aside Procedures for Middle
Distillates

1. Scope. This Special Rule provides for a
set-aside program for middle distillates,
effective July 1, 1979, as provided below,
notwithstanding the exemption of middle
distillates from the Mandatory Petroleum
Allocation and Price Regulations effective
July 1, 1876. -

2. Provigion for middle distillate set-aside.
Notwithstanding the provisions of paragraphs
(b) and (c) of § 210.35 of Part 210 of this
chapter and of subparagraphs (b)(5) and (6)
of § 211.1 of this Part, a set-aside is hereby
established, effective July 1, 1979, for
designated middle distillates for assignment
by State Offices in accordance with the
provisions of this Special Rule.

For purposes of this Special Rule the term
middle distillates included the following, as
defined in § 212.31 of Part 212 of this chapter:
No. 1 heating oil, No. 1-D diesel fuel, No. 2
heating oil, No. 2-D diesel fuel and kersoene.

3. State election to participate in set-aside
program. The special set-aside procedures
provided in this Special Rule will not be in
effect in a particular State prior to ’
notification to the Office of Fuels Regulation,
ERA, by the appropriate State Office that
such State elects to participate in the set-
;x:lllde program provided for by this Special

a.

4. State representative. A state electing to
participate shall notify each prime supplier
operating within that State of such election.

-

A prime supplier receiving such notification
shall designate a representative for that State
to act for and on behalf of the prime supplier
with respect to set-aside petitions and
-assignments from the set-aside to be supplied
by that prime supplier. The appropriate State
Office shall be informed in writing of such
designation within five (5) days following the
State's notification to the prime supplier of its

* élection-to participate. The State Office shall

to the maximum extent possible consult with
a prime supplier’s representative prior to
issuing any authorizing document affecting
set-aside volumes to be provided by the
prime supplier.

5. Set-aside volume. A prime supplier shall
inform each appropriate participating State
Office monthly of the estimated volume of
middle distillates to be sold into a State for
consumption within that State. The set-aside
volume available in a participating State for a
particular month shall be that percent elected
by the State. The amount will be calculated
by multiplying the elected percentage of no
more than four (4} percent by each prime
supplier's estimated portion of its total supply
for that month which will be sold into that
State's.distribution system for consumption
within the State. The set-aside for a
particular month cannot be accumulated from
prior months or deferred to later months; it
shall be made available from stocks of prime
suppliers whether directly or through their
wholesale purchaser-resellers.

6. Eligible recipients of set-aside volumes.
The set-aside provided for by this Special
Rule shall be utilized by participating State
Offices in issuing autliorizations to applicants
for designated middle distillates to be
supplied by a prime supplier to meet hardship
and emergency requirements of wholesale
purchaser-consumers and end-users. To
facilitate relief of the hardship and ‘
emergency requirements of wholesale
purchaser-consumers and end-users, the
State Office may also direct that-a wholesale
purchaser-reseller be supplied from the set-
aside to enable the wholesale purchaser-
reseller to supply the emergency and
hardship needs of wholesale purchaser-
consumers and end-users with whom the
wholesale purchaser-reseller had a supplier/
purchaser relationship on May 1, 1979.

7. Term of assignments, Assignments to
eligible end-users and wholesale purchaser-
consumers under section 6 of this Special
Rule by a State Office shall be made to meet
the emergency or hardship conditions being
experienced during that period. Assignments.
to wholesale purchaser-resellers shall be only
for the period necessary to preclude hardship
and provide emergency requirements to that
wholesale purchaser-reseller's wholesale
purchaser-consumers and end-users.

8. Application for assignment. All
applications for assignment under this
Special Rule shall be made to the State Office
having jurisdiction over the State in which -
the applicant conducts its business

- operations, in accordance with the

procedures set forth in §§ 205.211-218 of
Subpart Q of Part 205 of this chapter with

respect to the state set-aside, excopt as
otherwise provided in this Special Rule.
Within five (5) days of its application for
assignment of middle distillates under these
special procedures, an applicant shall submit
to the State Office a written certification thut
such application was for a valid hardship or
emergency situation. '

9. Approval of application. If a State Office
approves an application for assignment, it
shall assign a prime supplier an amount from
the set-aside to the applicant necessary to
meet the expressed emergency or hardship
condition. To determine an appropriate primo
supplier, the State Office may coordinate
with the State representatives of prime
suppliers.

10. Authorizing document, The State Office
shall issue to an applicant granted an
agsignment a document authorizing such
assignment. A copy of the authorizing
document (or a summary) shall also be
provided by the State Office to the
designated State representative of the prime
supplier assigned to the applicant. An
authorizing document not presented to eithor
the prime supplier or a designated local
distributor of the prime supplier within ten
(10) days of issuance shall expire aftor that
ten-day period. The State Office shall by the
twentieth day of each month submit to the
appropriate DOE Regional Office copies of all
authorizing documents issued during the
previous month and a tabulation of the usage
of the middle distillate set-aside during the
previous month.

11. Supplier’s responsibilities. When
presented with an authorizing document,
suppliers shall provide the assigned amount
of middle distillates to an applicant. The
authorizing document shall entitle the
applicant to receive product from any
convenient local distributor of the prime
supplier from which the set-aside assignment
has been made. Wholesale purchaser-
resellers of prime suppliers shall, as non-
prime suppliers, honor such authorizing
documents upon presentation and shall not
delay deliveries required by the authorizing
documents while confirming such deliverios
with the prime supplier. Any non-prime
supplier which provides middle distillates
pursuant to an authorizing document shall in
turn receive from its prime supplier an
equivalent volume of the product. The
requirements of paragraph (b} of § 210.62 of
Part 210 of this chapter continue to apply to
suppliers to whom an authorizing document
is presented pursuant to this Special Rule to
prohibit any form of discrimination (including
price discrimination) which hag the effect of
circumventing, frustrating or impairing the
otl:];ectives. purposes and intent of this Special
Rule

12. Prime suppliers. All prime suppliors
shall supply designated middle distillates
from their set-aside volume each month, as
directed by the State Offices, not to oxceed
the total set-aside volume for such middle
distillates for that month for the Stato
concerned.
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" 183. Release of set-aside. At any time during
the month, a State Office may order the
release of part or all of a prime supplier’s set-
aside volume through the prime supplier’s
normal distribution system in the State.

14. Orders issued by State Offices.
Authorizing documents and other orders
issued pursuant to this Special Rule shall be
in writing and effective immediately upon
presentation to the prime supplier's
designated State representative. Authorizing
documents shall represent a call on the prime
supplier’s set-aside volumes for the month of
" issuance irrespective of the fact that delivery
cannot be made until the following month.
Any order issued by a State Office pursuant
to this Special Rule may be appealed to the
DOE Regional Office that has jurisdiction
over the State involved, in accordance with
the procedures set forth in Subpart H of Part
205 of this chapter. Any appeal from suth an
order shall be filed within ten (10] days of
service of the order from which the appeal is
taken. If a State Office fails to take action on
an application within ten {10) days of filing,
the applicant may treat the application as
having been denied in all respects and may
appeal therefrom as provided in this section.

[FR Doc. 79-17394 Filed 6-4-79; 8:45 am}
BILLING CODE 6450-01-M

10 CFR Part 508

Office of Management and Budget,
Clearance for Data Collection

AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of Office of Management
and Budget Clearance of Regulations in
Part 508 for Data Collection.

SUMMARY: On April 4, 1979, the
Economic Regulatory Administration

-(ERA) issued a Final Rule for Exemption
for Use of Natural Gas by Existing

Powerplants {44 FR 21230, April 9, 1979).

The Office of Management and Budget

has reviewed these regulations and has
" notified ERA that Part 508 has been
cleared for data collection purposes
until December 31, 1982.

EFFECTIVE DATE: April 27, 1979.

FOR FURTHER INFORMATION CONTACT:
John L. Gurney, Regulations and
Emergency Planning, Economic
Regulatory Administration, Department
of Energy, Room 2130, 2000 M Street,
NW., Washington, D.C. 20461, 202-254—
97686.

Issued in Washington, D.C., May 30, 1979,
David J. Bardin,
Administrator, Economic Regulatory
Administration.

{FR Doc. 7017416 Filed 68-4-79; 8545 am)
- BILLING CODE 6450-01-M

FEDERAL HOME LOAN BANK BOARD
12 CFR Part 545

[No. 79-303]
Variable Rate Mortgages

May 30, 1979.
AGENCY: Federal Home Loan Bank
Board.

ACTION: Final rule. .

SUMMARY: This amendment authorizes
Federally chartered savings and loan
associations nationwide to make,
purchase, and participate in variable
rate mortgages; previously, such
authorization was determined on a
state-by-state basis. The Bank Board
believes such investment authority is
necessary to offset the costs of paying
higher interest rates on savings accounts
and to allow a variable rate on a portion
of an association’s loans just as variable
rates are allowed for certain savings
instruments. In addition, the regulation
regarding extension of loan maturities
has been clarified, the time period for
prepayment without penalty, in the case
of refinancing a variable rate mortgage
(VRM], has been extended, and ’
additional consumer disclosures
required.

EFFECTIVE DATE: July 1, 1979.

FOR FURTHER INFORMATION, CONTACT:
Nancy L. Feldman, Assistant General
Counsel, Federal Home Loan Bank
Board, 1700 G Street, N.W., Washington,
D.C. 20552, 202-377-6440.

SUPPLEMENTARY INFORMATION: In
December, 1978, the Bank Board
adopted FHLBB Resolution No. 78-708
(43 FR 59336-59340; December 14, 1978)
which authorized a number of new
mortgage instruments for use by
Pederally chartered savings and loan
associations. One of these was the
variable rate mortgage (“VRM"). The
interest rate of this instrument is tied to
an index; thus, actual future payments
are not known at the time of loan
origination.

In order to ensure that consumers
would always have a choice between a
VRM and a standard fixed-rate
mortgage, and that an informed choice
could be made, the Bank Board's
regulations required that prospective
borrowers receive extensive disclosure
materials before election of a VRM. In
addition, associations have an annual 50
percent origination and purchase
portfolio limitation on their VRM
activity. These rules, as well as those
pertaining o interest-rate adjustments
and borrower notification requirements,
have been retained, as has the

expiration date of December 31, 1982, for
VRM authorization.

The expiration date is intended to
give the Bank Board sufficient time to
assess the value and effect of VRMs in
the mortgage market. During this period,
the Bank Board will monitor
associations offering VRMs to ascertain
whether borrowers are being offered an
effective choice. Particular attention will
be paid to differing terms, if any, and
whether both VRM and standard
mortgage instruments are being
continuously offered during different
phases of mortgage-market cycles. The
functioning and impact of the index will
be watched carefully. Disclosure
materials will also be reviewed for
accuracy and completeness, and
marketing practices scrutinized. The
Bank Board intends to prepare and
make publicly available a three year
report, and such interim reports as it
may deem desirable, setting forth
findings resulting from the monitoring
program. .

In addition to these consumer
protections, the Bank Board has
determined to make two other changes
of benefit to VRM borrowers: (1)
extension from 60 to 90 days of the
period after notification of an interest-
rate increase, during which the borrower
may prepay the loan without penalty;
and {2) a new disclosure requirement
that any association which shows in its
disclosure materials a payment schedule
indicating a decrease in the interest
rates or a projection in contrast to the
*waorst case” schedule required to be
shown, must also include a documented
ten-year history of the national cost-of-
funds index. The Bank Board believes
that the 80-day period is necessary to
give borrowers the chance to secure
alternative financing and cothplete such
transactions, and the historical index
information is necessary to enable
consumers to assess the likelihood of an
optimistic projection actually taking
place.

In its December 14 regulations, the
Bank Board provided a geographic
limitation on VRM investment based on
competitive imbalance with other
financial institutions’ investment
activity. Competitive need for Federal
associations in a particular state to
invest in VRMs was to be determined by
the Bank Board on & case-by-case basis,
using factors set out in the regulation.
The Bank Board now believes that, in
order to maintain competitive balance
with other financial institutions, Federal

* associations nationwide must be

authorized to offer VRMs, and is hereby
lifting the geographic limitation.
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The competitive environment for.
savings and loan associations has ~
changed dramatically in the brief period
since variable rate mortgages were
authorized in December, 1978, for
Federal associations in California. The
rapid growth of money market
certificates has exacerbated the
“lending long and borrowing short"”
problem of savings and loan
asgsociations, creating a severe
competitive disadvantage for savings
and loan associations as a group
relative to-other financial institutions
with more flexible agset portfolios.
Projected future growth of money
market certificates, as well as the
authorization of new floating ceiling
certificates for small savers (see Board
Resolution No. 79-304, adopted by the
Bank Board today), will intensify that
problem in the future.

As of November 30, 1978, money
market certificates amounted o an-
estimated 8.3 percent of total savings
balances at all savings and loan
associations. At:the end of the first ten
days of May, money market certificate
balances had risen to an estimated 17.3
percent of savings. Actual data from a
sample of 247 large associations indicate
that money market certificate balances
increased from 9.5 percent to 19.6
percent of total savings for these
associations. It is estimated that the
continued growth of money.market
certificates and expected popularity of
the newly authorized floating ceiling
certificate will cause the proportion of
total savings deposits in these two
categories to exceed 25% by yearend
1979, -
While the growth of floating ceiling
certificates and money market
certificates will mean that a subsfantial
proportion’of total savings balances will
be paid a high and variable rate, there is
no corresponding variable source of
income on the asset side. Thus the
earnings of savings and loan
associations are now exposed to even
greater cyclical pressure than in the past
when only fixed-ceiling certificates were
authorized. This intensified earnings
variability generates concerns over the
capital adequacy of savings and loan
associations and their continued support
of the mortgage market. The problem is
most severe for savings and loan
associations because no other group of
lenders holds such a high proportion of
long-term fixed-rate assets. Since
commercial banks hold large
proportions of their assets in short-term
and variable-rate investments, their
earnings are much more stable over the
cycle.

-~

Variable rate mortgages will allow for
cyclically more stable mortgage flows,
greater stability in housing markets, and
the ability for depositors at thrift
institutions to earn greater returns on
their deposits. They will also give
borrowers the right to know and the
freedom to choose the mortgage which
will have the potential for increase and
decrease in interest rates. In this
connection, the Bank Board will also-
shortly be giving consideration to a
proposed rollover mortgage instrument.
The rollover originally contemplated in
the Bank Board's proposed alternative
mortgage instrument regulations (43 FR
33254-7; July 31, 1978) was in effect a
multi-year VRM, and was merged in the
final amendment in the VRM section.
The Bank Board will now be considering
other variations of the rollover mortgage
.concept.

On the basis of the foregoing
considerations, therefore, the Bank
Board has decided to take final action
now to eliminate the geographic
restriction on VRMs set out at 12 CFR |
545.6-2(c)(2)(i) of the Rules and
Regulations for the Federal Savings and

* Loan System, and to allow all Federal

associations to make, purchase, and
participate in variable rate mortgages in
compliance with the requirements of

§ 545.6-2,

With regard to the VRM index, the
Bank Board indicated in the preamble to
its December 14 regulations that it was
not entirely satisfied with the regional
cost-of-funds index adopted at that time,
and would continue research toward
authorizing other indices if it appeared
that such action would be in the public
interest. Asg a result of such activity, the
Bank Board, upon reconsideration, has
decided to adopt a national cost-of-
funds index, in order to reduce
confusion among borrowers and lenders
and enhance the secondary market
potential of VRM instruments. The index
is the average cost of funds for all
savings and loan associations whose
accounts are insured by the Federal
Savings and Loan Insurance
Corporation. This index is published in
the FHLBB Journal and is entitled
“Average Cost of Funds to FSLIC-
Insured Savings and Loan
Associations.” This index is computed
semiannually by the Bank Board.

All VRMs issued under § 545.6-2 prior
to the effective date of this change
continue to be fully authorized.

This opportunity is taken to correct
subdivision § 545.6-2(c)(4)(v)(b) relating
to the borrower’s.option, in the event of
an interest rate increase, to extend loan
maturity up to one-third of the original
mortgage term. It was never the Bank

Board's intention to allow extension of
the loan term to the extent that monthly
loan payments would be smaller than
they were before the interest rate
increase; this could have been the result
under the previous language in the event
of a small increase and maximum
extension, and therefore, the regulatory
language has been correspondingly
revised, . ;

The Bank Board promulgates this
regulatory amendment pursuant to its
plenary and exclusive authority to

_ regulate all aspects of the operations of

Federal savings and loan associations,
as set forth in subsection 5{a) of the
Home Owners’ Loan Act of 1933, as
amended (12 U.S.C. § 1465). The Bank
Board considers this exercise of its
.authority to be preemptive of any state
law addressing the subject of a Federal
asgociation’s ability or right to enter into
variable rate mortgages, and any such
provision purporting to restrict such
right is inapplicable to Federal
associations.

The amendments adopted herein in
part relieve restriction and in small part
add new restrictions to VRM issuance
by assogiations currently authorized to
make such loans. The Bank Board
regards these changes in the context of
balancing modifications and
improvements of its existing VRM
authority, and believes that it would not
be in the public interest to delay a step
it deems vital to associations not
currently permitted to offer such
mortgages in order to offer another
period for public notice and commient.
The Bank Board notes that full public
procedures were carried out several
months ago on the VRM issue, and
emphasizes that the regulations as
hereby amended continue to require that
every borrower offered a8 VRM must
also be offered a fair fixed-rate
mortgage. For these reasons, the Bank
Board finds that notice and public
procedure are unnecessary under the
provisions of 12 CFR 508.11 and 5 U.S.C.
§ 553(b).

Accordingly, the Federal Home Loan
Bank Board hereby amends its Rules
and Regulations for the Federal Savings
and Loan System, 12 CFR Part 545, by
amending paragraph § 545.6-2(c) to read
as set forth below.

PART 545—0OPERATIONS

Paragraph § 545.6-2(c) is amended by
changing the subject heading of
subparagraph (c){2) and revising
subdivision (c)(2)(i), subparagraph {c)(3),
and subdivision {c)(4)(v)(). and (¢}, and
adding subdivision (c)(5)(ii){a), so that
such regulatory provisions,

[ .
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accompanied here by related provisions
reprinted for the reader’s convenience,
- read as follows:

§545.6-2 Alternative mortgage
Instruments. .

(a) General. Associations making
loans pursuant to § 545.6-1(a)} of this
Part may use the alternative mortgage
instruments described in this section,
which allow certain payment and other
provisions different from those required
elsewhere in this Subchapter. All
prospective borrowers offered such
instruments must also be offered a
standard instrument, as described in
this section. An association using an
alternative mortgage instrument shall
obtain and retain in the loan application
file a certification signed by the
prospective borrower indicating that she’
has received the disclosure materials
specified in this section before electing
to take the alternative mortgage
instrument.

* * * &* *

(c) Variable-rate mortgage. (1)
Description, The interest rate of this
instrument is tied to an index; thus,
actual future payments are not known at
the time of loan origination. Except as
provided in subparagraph (c)(6), interest
rates are subject to adjustment every
year.

(2) Authorization. (i) General, A
Federal association may make,
purchase, or participate in variable rate
mortgage loans on real estate if the

. loans comply with the provisions of this
section.

(ii) Percentage-of-loans limitation. Not -

more than 50% of an association’s home-
mortgage loans by dollar amount made
or purchased in any calendar year shall
be in variable rate mortgages.

(iii) “Sunset” provision. Authority to
invest in variable rate mortgages under
this section will cease as of December
31,1982, unless renewed or rescinded at
an earlier date by the Board.

(3) Index. Associations shall use the
latest index of national cost of funds to
institutions the accounts of which are
insured by the Federal Savings and Loan
Insurance Corporation, as computed by
the Board and published in the Federal
Home Loan Bank Board Journal under
the designation *“Average Costs of
Funds to FSLIC Insured Savings and
Loan Associations, All Districts™.

(4) Interest-rate adjustments. (i)
Frequency; grace period. Interest-rate
adjustments (and Joan payment changes
resulting from them) may not be made
more than once a year, and the first
adjustment may not occurless than one
year after the date of the first regular
monthly payment.

(ii) Calculation and timing of
adjustments. The association shall
specify the following in the mortgage
contract:

{a) the month when rate review will
take place, basing the new calculation
on the most recent index information
then available;

() the date when notification of any
adjustment will be made to the
borrower; and

(¢) the annual monthly payment date
when any such adjustment shall take
effect,

{iii) Minimum adjustments. The
smallest adjustment (up or down) shall
be one tenth of one percent (0.10
percent).

(iv) Maximum adjustments. The
maximum amount of rate adjustments
{up or down) shall be one-half of one
percent (0.5 percent) a year, with a
maximum net increase of 2.5 percent
over the life of the loan. Downward
adjustments must be made, but
increases are at the lender's option.
Changes in the index rate which are not
taken {either at lender's option in the
case of increases or because they are
too small or too large, i.e., less than 0.10
or over 0.5 percent in a given year) may
be accumulated by the lender in the
case of increases, and must be
accumulated in the case of decreases,
and taken at a later time (but never
more than 0.5 percent per year), or used
to offset other changes.

(v) Actions relating to rate increases.’
Upon notification of an increase, the
borrower shall have the following
options:

{a) Not respond to the notice;
payments will be adjusted upward to
reflect higher interest rate;

(b) Request that loan maturity be
extended up to a maximum of one-third
of the original loan term {but not o such
an extent that monthly loan payments
would be reduced below the original
loan payment amount; or

{c) Within 90 days of such
notification, prepay the loan, eitherin
full or in part, without penalty if the new
rate is above the initial loan rate.

(vi) Actions relating to rate decreases.
Rate decreases shall be applied first to
reduction of extended loan maturity (but
not below original maturity) and then to
reduction of monthly payments;
however, loan terms shall not be
reduced to such an extent that monthly
payments would be increased.

(vii) Notification requirements. The
borrower shall receive written
notification of any rate adjustment at
least one month before the date the new
rate will take effect. The notification
shall include:

{a) current and new rates; .

(5) old and new index rates;

(c} accumulated but unused rate
changes;

(d) current monthly payment and
remaining maturity;

(e) for increases, a description of
borrower's options, including the new
payment and maturity if the loan is
extended to the maximum; and

() for decreases, a description of the
way the decrease will be applied.

(5) Disclosure. Each prospective
borrower shall receive materials
explaining in reasonably simple terms
the type of variable rate mortgage
offered and a comparable standard
mortgage instrument (with a fixed
interest rate, level payments, and full
amortization). Such materials shall
include:

(i) a side-by-side comparison of
differing interest rates and other terms;

(ii) payment schedules for both types
of instruments, including a “worst case”
schedule for the variable rate mortgage
showing every maximum increase at the
time it could first occur, the highest
possible payment during the loan term,
and the total payment in dollars over the
full term of each loan (with a notation
stating that the total payment for the
VRM would be greater in the event of
loan extension);

(a) If an association includes a
payment schedule in its disclosure
materials which indicates a decrease in
interest rates or a projection in contrast
to the “worst case” schedule required to
be shown pursuant to this provision, it
must include a documented ten-year
history of the national cost-of-funds
index;

(ifi) information regarding the index
used; .

(iv} a description of borrower’s
options in the event of an interest-rate
increase;

(v} a statement, prominently
displayed; that borrowers have the
option to elect a standard mortgage
instrument; and

(vi) a statement that if the prospective
borrower has questions regarding the
disclosures, s/he may contact [title,
telephone number, and address of
o?%cer] at the Federal Home Loan Bank
of [——1.
(6) Multi-year variable rate mortgage.
Variable rate mortgages complying with
all of the requirements of this paragraph
(c) may be made with contractual
adjustment periods exceeding one year,
in multiples of twelve months. Index-
rate changes are accumulated over the
period, but the increase or decrease
made at adjustment fime may not
exceed the specified maximum annual
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percent multiplied by the number of
years in the adjustment period.
Maximum increase is 2.5 percent over
the life of the loan; there is no maximum
decrease. The minimum period for
prepayment without penalty shall be 120
days after notification for these
instruments,
* * * * *
(Sec. 5, 48 Stat. 132, as amended; 12 U.S.C,
§ 1464; Reorg. Plan No. 3 of 1947, 12 F.R. 4981,
3 CFR, 1847 Supp.) -

By the Federal Home Loan Bank Board.
J. J. Finn, ;
Secretary.
[FR Doc. 78-17406 Filed 8-4-79; 8:45 am)
BILLING CODE 6720-01-M

~

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701
Share Accounts and Share Certificate
Accounts

AGENCY: National Credit Union
Administration.

ACTION: Final rule. -

SUMMARY: On April 9, 1979, the

National Credit Union Administration
invited public comment on a proposed
rule on share accounts and share
certificate accounts {44 FR 21029). The
period for receipt of comments expired
on May 4, 1979. After’consideration of
the.comments and the views expressed.- -
therein (comments received after May 4
were considered) the Administration is:

(1) Amending the dividend rate that
may be paid on share certificate
accounts from 7%% to the greater of
7%% or 100 basis points (1%} below the
average 4-year yield for United States
Treasury securities as determined and
announced by the United States
Treasury three business days prior to
the first day of the month of issuance.
The rate structure for money market
certificates and share certificates of
$100,000 or more has not been amended.

(2) Authorizing a new type of share
certificate account that requires a
minimum of 80 days notice of intent to
withdraw and further requires additions
to the account on a regular basis.

(3) Deleting the minimum amount
requirement for share certificate -
accounts (the minimum amount
requirements for money market
certificates and share certificates of
$100,000 or more have not héen
amended).

(4) Authorizing the establishment of
other types of share accounts not

. inconsistent with the regulations.

(5) Modifying the minimum required
penalty provisions. )
EFFECTIVE DATE: Effective July 1, 1979.

ADDRESS: National Credit Union
Administration, 2025 M Street, N.W.,
‘Washington, D.C. 20456.

FOR FURTHER INFORMATION CONTACT: J.
Leonard Skiles, Deputy General
Counsel, at the above address.
Telephone: (202) 632-4870.
SUPPLEMENTARY INFORMATION: In
response to the notice of proposed
rulemaking, approximately 70 written
comments were received. A majority of
the commenters favored adoption of the

“proposed rule. However, some of those

commenters expressed concern that
increased dividend rates which benefit
savers would have an adverse effect on

. the cost of funds to borrowers. All of the

commenters who objected to the
proposed rule did so for the same
reason. Generally, the commenters
considered the increased flexibility
permitted Federal credit unions in
fashioning share accounts and share
certificate accounts to meet the needs of
their membership to be highly desirable.
This rule is intended to provide
Federal credit unions with greater .
flexibility to implement savings

- programs that will benefit to the greatest

extent possible the entire membership.
Through the promulgation of this rule
the Administration is encouraging
Federal credit unions to examine their
share account and share certificate
account programs and develop savings
-plans that benefit their memberships. In
so doing, the Administration has
determined that each Federal credit
union can best evaluate competitive
pressures that may adversely affect its
operations and act accordingly if it is
provided broad parameters within
which to operate and meet member
demands. Those broad parameters are
reflected in this rule by defining the

_various types of accounts, deleting’

certain minimum amount requirements,
setting minimum/maximum qualifying

. periods, requiring that dividend rates
may not exceed certain maximums, and

when applicable, establishing a
minimum penalty. A Federal credit
union should have sufficient latitude to
create accounts that maximize the
savings opportunities of all members,

. particularly members of low or

moderate means, and at the same time -
provide financial stability and continued
viability for the credit union. A

- discussion of the amendments adopted

follows,

1. Share Account: The term “share
account” bas been redefined by deleting
reference to minimum balance, split-rate

and notice accounts, These amendments
were necessary in order to achieve “
internal consistency in the regulation,
minimize operational difficulties
presently experienced by Federal credit
unions, and to allow Federal credit
unions to fashion a broad range of share
accounts as long as they comply with
other terms and conditions set forth in
the regulation. Federal credit unions
may still offer what have been defined
pursuant to the present regulations as

_minimum balance accounts, split-rate

accounts, notice accounts, or any
combinations of such accounts or any
other type of account as long ag
members receive proper notice of all
terms and conditions and all terms and
conditions are consistent with the
regulations, This regulation simply
broadens the possibilities available to
Federal credit unions to be innovative
and tailor their share accounts in a
mafiner which best suits the
requirements of their membership.
This rule makes it clear that all
Federal credit unions must offer a
regular share account. (Section
701.35(b)(1)(ii).) However, there is no
requirement that in order to become a
member a regular share account must be
established. The board of directors of
each Federal credit union must
determine what is best for the
characteristics of its own membership.
For example, the board of directors
could establish a policy that every
member must have a regular share
account. Likewise, the board may
establish a policy that if a person within
the field of membership and otherwise
eligible for membership opens any type
of account in the credit union, it would
satisfy the membership requirement of
purchasing shares in the credit union.
Whatever policy, it must be applied in a
non-discriminatory manner. The

- definition of regular share account hag

been amended in the final rule to clarify
that a regular share account must
qualify for a dividend. That is, Federal
credit unions cannot establish regular
share accounts that are intended not to
earn dividends.

Notwithstanding the mandatory
requirement that & regular share account
must be offered, Federal credit unions
are free to fashion variations of the
traditional regular share account that
will now qualify as a regular share
account. For example, a split-rate
account, provided the minimum balance
required to establish the account is no

- greater than the par value of a share and

no notice of intent to withdraw on the
entire account is required, could be
designated as a regular share account,
In the preamble to the proposed rule, it
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was pointed out that if a Federal credit
union has more than one type of account
that conceptually could be designated as
a regular share account, it would have to
designate the amount that would
constitute the “regular share account”
for purposes of the penalty provisions. -
With the modifications to the penalty
provisions made by this rule, that is no
longer necessary. An explanation of the
amendments to the penalty provisions is
expanded below.

Several commenters wanted to know
whether either or both of the following
variations on a split-rate account are
permissible. The first type is where, for
example, a credit union agrees to pay
5%% on amounts up to $500, 6% on the
amount over $500 but less than $750 and
6% on amounts over $750. The second
example is where a credit union agrees
to pay 5%% on amounts up to $500 buit,

"when the balance rises to between $500
and $750, the credit union pays 6% on
the entire balance and not just the
excess over $500. Either method is
permissible and would qualify as a
regular share account. However, before
the latter method is instituted, credit
unions should be aware of the
operational and data processing
difficulties that might arise. For
example, if the balance in the account
was over $500 for @ few days-during the
dividend period but at other times was
below that level, computations on
dividends would become quite complex.
Necessary reprogramming of computers
will be complex and expensive.
However, this is up to the discretion of
the Board of Directors.

Pursuant to this regulation, as is the
case with the current regulation, a share
draft account is a regular share account.
For example, the dividend rate on an
account accessed by share drafts must
be the same as the rate paid on the
account designated as the regular share
account by that credit union. However,
certain clarifications are necessary. A
regular share account accessed by share
drafts would not preclude the
establishment of a type of “hybrid”
account incorporating share drafts and
elements of split-rate accounts. For
example, a Federal credit union could
fashion a traditional regular share
account {with $5.00 requirement) but
only allow access to that account by
means of share drafts when the balance
in the account was greater than $200.00.
This would still fit the definition of
regular share account because no
minimum balance is required to
establish the account or to maintain it
and no notice of intent to withdraw is
required. When the balance is below

* $200.00, access would have to be

accomplished by another method, such
as withdrawal in person or by
telephone. When the balance exceeded
$200.00, a share draft could be used.
This type of account is to be
distinguished from an impermissible
share draft account that simply requires
$200.00 for purposes of establishing
membership and for which a penalty
would be assessed when the balance
was below that minimum. In the
permissible account, access by share
draft is permitted only over a certain
balance. Membership has been
established on the first $5.00 share and
access by a non-draft method is
acceptable. In the non-permissible
account, $200.00 is required to establish
the account and membership. i a
Federal credit union requires separate
atcounts for share draft purposes, that
does not change the nature of the
account.

Finally, several commenters requested
clarification on how to characterize a
notice account that was not
accompanied by a contractual savings
plan. Such an account is a share account
and is subject to the 7% limitation on
dividends.

2. Share Certificate Accounts: The
major substantive amendment relating
to the structure of share certificate
accounts is the addition of a new type of
account—a notice share certificate.
Conceptually, it is very similarto a
regular notice account. That is, no funds
may be withdrawn without incurring a
penalty. The notice share certificate
account, however, goes one step beyond
the requirement that a minimum notice
must be given in order to withdraw
without being penalized. That is, an
essential element of the notice share
certificate account is that there must be
an underlying written agreement
between the member and the credit
union whereby the member agrees to
make additions to the accounton a
regular basis. (Section
701.35{a)(2)(ii)(C).) This underlying
agreement requirement is extremely
important—perhaps the most important
procedural aspect In establishing the
notice share certificate account.

The agreement should contain the
essential elements the credit union
considers necessary {o protect itself and
make the proper disclosures to the
member. Obviously, the agreement must
contain provisions relating to the
frequency and amount of payments.
Negotiations of these terms will result in
an agreement that is best suited for the
member. One caveat must be kept in
mind. While the credit union can tailer
the savings plans to meet the needs of

each member, it must be doneona
nondiscriminatory basis.

Since the written agreement is crucial,
many commenters requested guidance
concerning what issues should be
covered. The following list of questions,
while not exhaustive, delineates the
major areas that should be addressed.

(1) What penalty will be imposed for
failure to meet pericdic savings
requirements? How many missed
payments will constitute default? It is
the Administration’s view thatifa
Federal credit union fails to enforce the
terms of the agreement requiring regular
additions to the account, a notice share
certificate, as defined in Section
701.35(a)(2){ii)) has not been established.
If the cerlificate account does not meet
the requirements of that section, then
the account will be subject to the
limitations of a share account.

(2) Will the credit union allow
periodic payments in excess of the
required amount to receive the premium
dividend rate? If so, will the credit union
limit such excess amounts? Will
additions to the account after notice is
provided be permitted? {Of course, the
contract should contain the frequency
and minimum amount of required
payments into the notice share
certificate account.) Additions to the
account after notice is provided may
earn the premium rate if the additions
are made pursuant to a written savings
plan. .

{3) What is the minimum notice period
(the 80 days requirement of this rule is
only a minimum) and when must notice
be provided?

(4) What is the term or qualifying
period? That is, how long must the
member make regular payments to the
account? For example, if the credit union
requires additions to the account for two
years, two years is the qualifying period.
It should be noted that a withdrawal of
funds below any minimum amount
requirement established by the credit
union would require impogition of a
penalty but not necessarily negate any
contractual arrangements that regular
additions must continue to be made.

{5) Will notice require that a specific
dollar amount be given? Will only a
maximum amount have to be given or,
perhaps, a range of probable withdrawal
amounts?

It cannot be stressed too strongly that
the underlying contract is the crux of the
notice share certificate account. Federal
credit unions are urged to consider
carefully all terms and conditions that
affect the relationship between itself
and the member and incorporate them
into contract form prior to implementing
a program. Lack of contract specificity
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and incomplete coverage of terms and
conditions will result in a myriad of
problems for all parties. A failure by
credit unions to eliminate such problem
areas by a thorough agreement may
require additional regulations and may
result in unnecessary litigation,

Some commenters asked whethera -
payroll deduction authorization ¢ard
could constitute the contractual savings
plan. While the"deduction card could
certainly be incorporated into the
contract to indicate that the amount of -
the deduction will constitute the amount
of the periodic deposit, in all likelihood
it cannot constitute-the entire contract
agreement as it will not consider all the
questions and problems outlined above.

The preamble to the proposed rule
indicated a “perpetual” or “standing
notice” would not be permitted.
Perpetual or standing notice means that
the member is permitted to give notice
one time, for example, at the time the
account is opened, and after the running
of the first 90 days a withdrawal can be
made at anytime without suffering a
penalty. Notices of this type will not be
permitted. To permit such a practice
would defeat the purpose for requiring
notice. A member must affirmatively
provide notice of intent to withdraw.
The final rule clarifies that a member
must also specify when the withdrawal
will be effected. However, a grace
period following the specified date to
allow for unexpected problems is
permitted.

One commenter requested
clarification on what constitutes the
principal amount in the account—
specifically, when do dividends become
a part of principal? Any accumulated
dividends in a share certificate account

T~

. at the time it is renewed or the maturity

Y

is reset because of additions to the
account will become a part of the
principal and subject to the penalty
provisions if withdrawn early. Any
amendment that results in an increase in
the rate-of dividends paid or in a
reduction in the maturity constitutes a
payment of the share certificate prior to
maturity.

Section 701.35(b)(2) requires that
share accounts and share certificate
accounts offered shall be made
available to all members on an equal
basis. This does not preclude the board
of directors from establishing a limit on
the amount of funds that can be placed
in the various types of accounts. It
simply means that members shall be
given an equal opportunity to open that
type of account.

Section 701.35(c)(2) currently requires
that any changes in the terms and
conditions upon renewal must be

provided at least 10 days prior to the
expiration of the qualifying period. This
Section has been amended to delete the
requirement for share certificate
accounts with qualifying periods of less
than 90 days.

* 8. Dividend Rate Structure: Many
commenters indicated that the proposed
rate structure was simply at a range that
is too high for credit unions to afford.

It should be noted that the rate
structure was devised to maintain as
much consistency as possible with the
rate structures governing other financial
institutions. This Administration’s
proposed rule that the dividend rates be
increased to the greater of 8%4% or a
specified floating rate was keyed, as to
the 8%%, to the maximum rates set for
rising rate certificates proposed by the
other financial regulatory agencies.
Since the final rule governing banks and
savings and loans did not incorporate
that particular proposal, a lower
maximum rate of the greater of 7%% or
100 basis points below the average 4-
year yield for United States Treasury
securities was adopted to maintain
consistency in the rate maximums. The
rate structure only delineates maximum
allowable dividend rates. Federal credit
unions are not required to offer such
maximums. It is the duty of each Federal
credit union in devising a share account
program to carefully establish its own
rate structure based upon the character
of its members. That is, it must consider
the cost of services deemed most
desirable by its members, the loan
demands of its members and interest
rate limitations, the liquidity needs of
the credit union itself, and carefully
devise a program of share accounts and
share certificate accounts at varying
terms and maturities. It should be
remembered that there is no -
requirement that a Federal credit union
offer any share certificates or any other
type of share account except a regular
share account.

If a Federal credit union uses the
floating rate (100 basis (1%} points
below the average 4-year yield) as its
ceiling, that ceiling rate will remain in
effect for all share certificate accounts
issued during the month until the first
day of next month when a new ceiling
rate will go into effect for accounts
issued on or after that date. The ceiling
rate established at the time of issue for’
that account cannot be changed during
the period the account is outstanding.
Compounding is permitted. The average
4-year yield will be announced three
business days prior ta the effective ddte
and will represent an average of the 4-
year yields for the previous five
business days. -

-

4. Penalty Provisions: The current
regulatxon requires that any withdrawal
prior to maturity is subject to a penalty.
The minimum required penalty is a
reduction in the dividend rate to that
paid on regular share accounts and a
forfeiture of up to 90 days dividends.
Under the current structure, the amount
of the early witlidrawal penalty
increases significantly the longer the
account is maintained. In order to
alleviate the severity of this penalty, the
penalty provision has been reduced to
require a minimum forfeiture of three
months dividends, at the rate being paid
on the account, on accounts with
qualifying periods of one year or less. If
the amount withdrawn has been
maintained in the account for less than
three months, however, all dividends are
forfeited. The minimum required early
withdrawal penalty for accounts with
qualifying periods over one year is a
forfeiture of six months dividends at the
rate being paid on the accounts. If the
amount withdrawn has been maintained
in the account for less than six months,
however, all dividends are forfeited. No
reduction to the regular share account
rate will be required. This penalty will
apply to all share certificate accounts
entered into on or after July 1, 1979. All
share certificate accounts entered into
prior to July 1, 1979, shall be subject to
the penalty provisions then in effect. It
is emphasnzed that the new penalty
provisions are the minimum
requirements. Federal credit unions are
free to impose additional penalties.,

While very little comment was
received on the penalty provisions, this
amendment was considered necessary
to, as stated above, lessen the severity
of the penalty, Additionally, it is easier
to apply; is easier for the public to
understand; and is consistent with the
approach being taken by the other
financial regulatory agencies. To delay
amending the regulation at this time
could create an unnecessary outflow of
funds. ]

5. Minimum Amount Requirements:
Several commenters indicated confusion
concerning the deletion of the minimum
amount requirement for share
certificates. This Administration is

* requiring no minimum amount to

establish a share certificate account
except on money market certificates and
certificates that earn a rate based on
money market conditions. The Board of
Directors has discretion to set any
minimum amount for share certificates
or share accounts except regular share
accounts.

8. IRA and Keogh Accounts: The final
regulation modifies the maximum
dividend rate that may be paid on IRA
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and Keogh accounts to an amount equal
to that payable on other share certificate
accounts if that rate exceeds 8%. This
amendment was necessary to prevent
the outflow of retirement funds that
could occur if the permissible maximum

_ rate op retirement funds was below that
available on other types of certificates
or investment vehicles offered by other
financial institutions.

7. Notice Requirements: A few
commenters indicated that the concept
of “negative notice"” should be allowed
not just where the change of account is
from one type of regular share account
to another type of regular share account,
but where the change, no matter what
its nature, would result in a “benefit" to
the member. The Administration rejects
this approach. While it may be true that
a member will not object to changes
made in his account that will be to his
“benefit,” the Administration believes
that if such “benefit” involves any
changes in the terms and conditions
imposed upon the member, such changes
cannot be instituted without the
member's consent. Therefore, the only
proper and permissible use of “negative

notice" is in converting a regular share °

account to another type of regular share
account. However, because affirmative
approval by the member could be
established by telephone without the
expense of mailings, the requirement of
wriften approval has been deleted.
Lawrence Connell,
Administrator.
May 30, 1979. -

Authority: Sec. 120, 73 Stat. 635 (12 U.S.C. .

1766) and Sec. 209, 84 Stat. 1104 (12 U.S.C..
1789). '

Accordingly, Section 701.35 is
amended to read as follows:

§701.35 Share accounts and share
certificate accounts.

(a) Definitions—As used in this-
Section: )

(1) Share Account means:

{i) Regular Share Account—an
account which does not require the
holder to maintain a balance greater
than the par value of a share or to give
notice of intent to withdraw, except as
may be imposed in accordance with the
Federal Credit Union Bylaws and that
qualifies for a dividend; or

(ii) Any other account that is not, by
definition, either a regular share account
or a share certificate account.

{2) Share Certificate Account means:

(i) An account that will earn
dividends at a particular rate if held to
maturity and on which a penalty shall
be assessed for any premature
withdrawal. Additions shall reset the

maturity of the entire account for a term
equal to the original qualifying pericd,
or

{ii) An account that will earn
dividends at a particular rate provided:

(A) A notice of a minimum of 80 days
of intent to withdraw on a specified date
is required;

(B) A penalty is assessed for failure to
provide a minimum of 90 days notice;
and

{(C) Regular additions are made to the
account for the duration of the
qualifying period pursuant to a written
contract or savings plan.

Additions to this type of account shall
not reset the maturity of the entire
account for a term equal to the original
qualifying period.

(3) Premature Withdrawal means:

{i) The withdrawal of all or any
portion of the principal amount prior to
maturity, or

(ii) The withdrawal of all or any
portion of the principal amount prior to
providing any required notice.

{b) Issuance of Share Accounts and
Share Certificate Accounts—(1) The
board of directors, by resolution, may
establish share accounts with varying
dividend rates and share certificate
accounts with varying dividend rates
and maturities in conformance with the
following:

{i) Any terms and conditions
Prescribed by the board of directors
concerning the issuance and
maintenance of share accounts and
share certificate accounts must be
consistent with the requirements of this
section;and - .

(ii) A regular share account as defined
in paragraph (a)(1)(i) of this section must
be available to all members, either as a
separate account or in combination with
other account features adopted by the
board. )

(2) Share accounts and share
certificate accounts offered shall be
made available to all members on an
equal basis. Special share certificate
accounts may be established for funds
deposited to the credit of, or in which
the entire beneficial interest is held by,
an individual pursuant to an Individual
Retirement Account agreement or Keogh
Plan as provided for by § 721.4. Such
special share certificate accounts shall
be made available on an equal basis to
all members who qualify. No officer,
director, member of the credit or
supervisory committees, employee, or
other official appointed or elected, shall
be the holder of a share account or any
type of share certificate account unless
all qualifying members of the credit

union are given an equal opportunity to
become holders of such accounts.

(3) Share accounts and share
certificate accounts shall be subject to .
any notice which may be imposed
pursuant to the Federal Credit Union
Bylaws. .

{4) No regular share account may be
converted to any other type of account
without the express authorization of the
account holder.

(c) Limitations on Share Certificate
Accounts—(1) Qualifying periods shall
not be less than 90 days nor more than 6
years, except, however, public unit
accounts may be issued with qualifying
periods of not less than 30 days nor
more than 6 years. Corporate central
Federal credit unions, as defined in Part
704 of the Rules and Regulations (12

+ CFR Part 704), may issue share
cerlificate accounts with qualifying
periods of not less than 30 days nor
more than 6 years.

(2) Upon maturity, share certificate
accounts may be automatically renewed .
at the same terms and conditions as
initially issued, or as may be otherwise
provided for in accordance with a
written agreement between the holder
and the credit union. Notice of any such
renewal, changes in the terms and
conditions, or expiration of the
qualifying period (in addition to the
disclosure requirements set forth in
subsection (k)) shall be provided at Ieast
10 days prior o the expiration of the
qualifying period, except accounts with
qualifying periods of less thai 90 days.

(3)(i) In case of premature withdrawal
of the principal amount which reduces
the balance below any required
minimum amount, the account shall be
cancelled and a penalty pursuant to
subsection (d) of this section shall be
imposed upon the entire amount
evidenced by the share certificate
account, If the required minimum
amount continues to be met, a penalty
pursuant to subsection (d] of this section
shall be imposed upon the amount
withdrawn (and not upon the remaining
balance) and either:,

(A) an appropriate notation may be
made on.the account indicating the
amount and date of the withdrawal and
the remaining balance, or

{B) the account may be cancelled and
a new account issued.

(ii) A share certificate account holder
may withdraw any and all dividends
previously paid on the share certificate
account without incurring a penalty.
Any amendment to a share certificate
account that resulls in an increase in the
dividend rate or a reduction in the
qualifying period constitutes a payment
of the account before maturity.
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(d)'Penalty Provisions—{1) Penalties
imposed shall be on the actual
dividends earned, and shall not be
imposed on the principal amount held in
a share account or share certificate:
account. In assessing any applicable.
penalty, however, the amount of the
penalty may be deducted fronr the
principal amount if the dividends upon:
which the penalty is;assessed have been
previously withdrawn, _ .

(2} The board of directors may- -
establish a penalty ta be:imposed. for
failure to comply with any terms or
conditions of a share account, ather
than a regularshare account,. and a
share certificate account. .

(3) The board of directors shall
establish a penalty to.beimposed for
premature withdrawal from & share
certificate account, The penalty
established shall, ata minimum, require:

(i) If the: qualifying period is.one year
or less the member shall forfeit an
amount equal to:the lesser of: -

(A} All dividends for 80:days on the
amount withdrawn, or

{B} All dividends orr theamount
withdrawn since the date of issuance or
renewal.

(i) If the qualifying period is greater
than one year; the member shall forfeit
an amount equal to the Iesser ofr

(A) AlLdividends for180 days o the
amount withdrawn, or

(B] AlL dividends on the amount
withdrawn since the date of issuance or
renewal.

(e} Exceptions to the Penalties—

" Penalties shall not be applied if:
(1) The withdrawal is made
subsequent.to the death.of any awner of
. the share account or share certificate
account or is made pursuant to Article
111, Section 5(e) of the Federal Credit
~ Union Bylaws;

{2) The share accaunt ot share
certificate account is part of a pension
plan which qualifies. or qualified for
specific tax treatment under Section
"401(d) or 408 of the Internal Revenue
€ode and withdrawal is made to effect
distribution of the funds evidenced.by
such account following the participant’s
death or disability or upon attaining nat
less than 59% years of age; or

(3) Such withdrawal ismade as.a,
result of the voluntary or involuntary
liquidation. of the Federal credit union
issuing the account. :

(f) Rate Specified or. Contracted for in
Advance—(1) If specified or contracted
for in. advance,. the:dividend rate shall: .

(#) For regular share accounts, be
expressed as.either a single. dividend:
rate or for regular share accounts, that
earn differing rates for differing

-

balances, each rate shall be expressed;
and . g
{ii) For the remaining types of share
accounts and share certificate accaunts,
be expressed as:
(A) A percentage abave or below the

, dividend rate declared for regular share

accounts, or o

(B) A.single dividend rate.

(g) Maximum Dividend Rate—A
Federal credit union may pay a
maximum dividend, expressed as an
annual rate, as follows:

(1) 7% on a share-account;

(2} On a share certificate-account,
except as otherwise provided'in this
subsection, that is;issued om or after the
first day of every month, uprtorthe
greater of 7%:% or 100-basis points (1%)
below the average 4-yearyield for
United States Treasury securities, as
determined and: announced by the

. United States Department of Treasury

three business days prior to the first day
of each month,.during the.month of
issuance of the account;

(3) On a share certificate account
which represents an investment of
retirement account funds. pursuant to
§ 721.4 that is issued on or after the first-
day of every month up to the greater of
8% or 100 basis points (1%} below the
average 4-yearyield for United States
Treasury securities, as determined and
announced by the United States'
Department of Treasury three business
days prior to the first day of each month,
during the month of issuance of the
account; .

{4) A rate determined by money
market conditions on & share cerfificate
account of $100,600 or more; or

(5) In the casé of a share certificate-
account of $18,000 ormore having a
fixed-termx or qualifying periad: of 26 -
weeks, the maximum: dividend rate,
which shall notbe compounded: during.
the term or qualifying period and may
be rounded off only by rounding down,
shall be: ‘ ‘ :

(i) one quarter-of one percent abave
the discount rate (auction average on a
discount basis) for 26 weeks United
States Treasury bills.issued on or
immediately prior ta the-date of the
purchase of the share certificate if such
discount rate is less . than:8%.%; or

(ii} 9% if such discount rate is:notless
than 8%% and not more: tham: 9%;. or
" (iif) equal to- the-discount rate if suclr
discount rate exceeds 9%..

(h) Dividend Periods—The board: of
directors may vary dividend periads for
differing share accounts and-share
certificate-accounts. Share certificate:
accounts which mature-between:
dividend: periads shall be-entitled.to.

. dividends at the rate declared for that

type of certificate at the close of the last
dividend period-before maturity.

(i) Pividends Calculated on Par Value
or Actual Walue—A.Federal credit union
may calculate dividends ta be paidon |
share accounts:and share certificate
accounts either upon the par value of
shares arupon the actual valué held in
the share accounts and share certificate
accounts.

(j) Advertising—In addition ta the
advertising requirements established in
Part 740 of the Rules and Regulations (12
CFR Part 740} and elsewhere inx this
section, the following rules shall apply
ta every advertisement, announcement,
or solicitation relating ta share accounts
and share certificate accounts.  ~

(1) Where a dividend.rate is specified
or contracted for in.advance:

(i) Any terms. and conditions
necessary toearn that dividend at that
rate shall he stated;

(ii) A clear and.conspicuous notice
shall be included indicating that the
specified or contracted rate shall nat he
paid if available garnings are
insufficient. Such notice may state
“Federal regulations prohibit payment of
dividends in excéas of available
earnings’™

(iii} The basis upor: which dividends
will be paid: and

(iv) A clear and conspicuous notice
stating that Federal regutatians. prohibit
the compounding of dividends during
the qualifying period shall be included
in the case of share certificates issued
pursuant to paragraph (g)(5) of this
section.

(2) Where a penalty will be' imposed
for failure to comply with any term or
condition, a clear and conspicuous
notice shall be included. Such notice
may state “A substantial penalty is
required for failure ta comply with these
requirements.” .

(3) Where a percentage yield achieved
by compounding dividends during one
year is stated, the annual rate of
dividends without the effect of
compounding shall be stated with equal
prominence, together with a reference to
the basis of compounding and the basis
for calculating dividends (either on par
value or actual value). The percentage
yield based on the effect of grace
periods shall not be stated.

(k) Disclosures—({1) At the time that a
Federal credit union issues any share
account or share certificate account, the
holder of the account shall be provided,
to the extent applicable, with-a written
statement setting forth the following:

(i)'Any terms or conditions which
must:be met for the share account or
share certificate account to earn
dividends at a particular rate;
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{ii) The basis of compounding, the
basis upon which dividends will be paid
and the effect of premature withdrawal;

(iii) That Federal regulations prohibit
payment of dividends in excess of
available earnings, and in the case of
share certificates issued pursuant to
paragraph (g)(5) of this section, that
Federal regulations prohibit the
compounding of dividends during the
qualifying period;

{(iv) Any penalty imposed for the
failure to comply with any terms and
conditions;

{v]} Any provisions relating to
automatic renewal of share certificate
accounts; ]

{vi) The disposition of the funds in a
share certificate account if it is not
renewed; and

(vii) Membership in the Federal credit
union will terminate upon maturity of a
share certificate account, unless
renewed, if the holder does not have or
establish a share account or share
certificate account in addition to the
share certificate account which is
maturing.

{2) A Federal credit union need not
provide a written disclosure statement
in connection with the renewal of an
existing account. Notice must be sent to
affected account holders of any change
in any provision required to be
disclosed.

(3) A copy of a standard disclosure
statement for each class or type of
account offered by a Federal credit
union shall be provided upon request. If
accounts other than regular share
accounts are offered,.a listing of the
accounts available shall be prominently
displayed in the Federal credit union's
offices and shall indicate that a copy of
a standard disclosure statement for each
class or type of account is available
upon request.

[FR Doc. 79-17302 Filed 6-4-78; 8:45 am]
BILLING CODE 7535-01-M

FEDERAL TRADE COMMISSION
16 CFR Part 438

Proprietary Vocational and Home
Study Schools; Interpretation of Trade
Regulation Rule Definition of
“Course”; Publication of Errata to
Trade Regulation Rule

AGENCY: Federal Trade Commission.

ACTION: Interpretation of Trade
Regulation Rule definition of “course";
correction to FR Daoc. 78-36021,
agpearing at 43 FR 60896, December 28,
1978.

SUMMARY: The Federal Trade
Commission has issued an interpretation
of its trade regulation rule concerning
proprietary vocational schools (16 CFR
Part 438). The interpretation clarifies the
definition of the term "“course” within
the meaning of the trade regulation rule.
The interpretation states that if a
program of study, by its content, manner
of promotion, catalog description or
other manner, purports to prepare
persons for either entry level jobs or full
or part-time self-employment or for
career advancement with either the
same employer or a different employer,
the program comes within the definition
of “course" as set forth in the vocational
school rule (16 CFR 438.1(c)). Programs
which “improve or upgrade skills™ are
covered if they purport to qualify
persons to either obtain jobs or get
better jobs or positions in the same
occupation. This document also corrects
an omission to § 438.3(a) by adding
subparagraph (6) to exclude persons
who have not attended at least one class
or submitted one lesson from the
disclosure provisions; substitutes forty-
two (42) days for twenty-one (21) days
in Appendices E, G, K, M, O, Q and S;
corrects contract provision in
Appendices E, K, M, Q and S to provide
that the student has the responsibility of
returning equipment issued by the
school twenty (20) days from
cancellation of the enrollment contract
and otherwise make the language
consistent.

DATE: June 5, 1979,

FOR FURTHER INFORMATION CONTACT:
Walter C. Gross I, Federal Trade
Commission, PM~H-280, 6th and
Pennsylvania Ave., N.W., Washington,
D.C. 20580, Telephone: (202) 523-3911.

SUPPLEMENTAL INFORMATION: Federal
Trade Commission Interpretation of 16
CFR 438, “Course”.

Since the Vocational School Rule was
issued, the Commission staff has
received numerous requests for
clarification as to what constitutes a
“course” as defined at § 438.1(b) of the
Rule. "Course"” is defined in that Section
as follows:

(c) Course. (1) The term “course"
means a residence, correspondence or
combination program of study,
education, training, or instruction
consisting of a series of lessons, and/or

" classes which are coordinated,

arranged, or packaged to constitute a
curriculum or program of instruction and
sold collectively, so long as the course
purports to prepare or qualify
individuals, or improve or upgrade the
skills individuals need, for employment
in any specific occupation, trade, or in

job positions requiring mechanical,
technical, business, trade, artistic,’
supervisory, clerical or other skills. (2)
The term “course” shall not be
construed to include high school
equivalency courses or general self-
improvement courses which do not
purport to offer training necessary to
obtain employment in a specific skill or
trade.

Under the definition, if a program of
study, by its content, manner of
promotion, catalog description or other
manner, purports to prepare persons for
either entry level jobs, full or part-time
self-employment or for career
advancement with either the same
employer or a different employer, the
program comes within the Rule’s
definition of “course.” Moreover,
programs which “improve or upgrade
skills” are covered if they purport to
qualify persons to either obtain jobs or
get better jobs or positions in the same
general occupation. Training which is
expressly limited to persons seeking to

continuing education requirements
in order to retain a professional or
occupational license or standingina
professional society would not be
covered.

For example, a course in sales
management offered to route salesmen
would be covered because it purports to
prepare salespersons for a new or
different position. On the other hand, a
course in sales management limited to
persons who are already sales managers
would not be covered because it is not
improving or upgrading skills for the
purpose of obtaining a new or better
position. Thus most courses in
managerial or supervisory skills would
be covered unless they were expressly
limited to persons already holding
managerial or supervisory positions.

Similarly a program which is limited
to teaching welders how to operate a
new welding device which represents an
improvement in the state of the art
would not be covered because it would
be for the purpose of improving or

“upgrading skills necessary or desirable

for maintaining the same job. But if the
program also taught or purported to
teach basic welding principles and
skills, it would be covered because it is
teaching job entry level skills.

There are many training programs in
the techniques and skills of effective
selling. Since many of the courses are
available to persons ivishing to become
employed as salespersons as well as
those who are already so employed,
they come within the Rule’s definition of
“course.” Only if enrollment is expressly
limited to employed salespersons would
such training not be covered.
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Many programs may be considered
within the excluded category of self-
improvement courses or conversely,
vocational courses, depending upon how
they are promoted. Program: content
must be considered in conjunctionr with
the manner of promotion. Some training
may be inherently vocational in nature
and thus covered by the Rule unless
expressly promoted in a non-vocational
manner. For example, a TV repair
course would normally be covered'
because the nature of the course is
inherently vocational, Nevertheless, the
same course of study would not come
within the definition of “course” if it is
promoted exclusivelyas a do-it-yourself
course and if'it contains no units or
segments which would only be ofuse to
- a person engaged in the business of TV
repair. :

Sometimes the length of a programr
can be determinative of coverage under
the Rule, A tliree-hour course in Real
Estate Basics would not be covered. No
one could reasonably expectto - -
assimilate the skills and knowledge
necessary to sell real estate in such a
brief time period. However, a course by
the same title that offered 300 hours of
training in principles of real estate
would probably be considered a
“course” under the Rule because of its
vocational characteristics. Another
distinction is applicable to this example.
If the content of a “real estate™ course
were limited to preparing persons.
already knowledgeable in principles of
real estate to take a licensing exam,.it

would not he covered (see the Statement”

of Basis and Purpose, Part C, 2(a);
“‘Federal Register, Vol. 43, No. 250, p.
60803). Of caurse, if the course taught
both the principles of real estate and.
how to take the examination, it would
be covered. .

If any program of study or training,
regardless of its length or content, is.
promoted or described in a way that -
expressly refers to possibilities for
employment or earning income, it would
come within the definition of“course.”
(See the discussion of caurses for civil -

- gervice exams in the Statement of Basis
and Purpose, Part C, 2(a)). _

Training such as dance, music or
sewing, ordinarily would be primarily
recreational in nature and would not be
covered by the'Rule unless expressly
promoted.in a manner that would:lead

potential students to-believe that they
" could obtainremployment or earn.
income-through self-employment by
taking the training. For example,.
programs of study which contain units
on haw te set up a professional studio,
or how to market one’s finished: product
would fall within the category-of

“courses” covered by the Rule; unless it
could be demonstrated that they were
primarily recreational in nature. On the
other hand, .there may be courses, such
as art, writing and photography, which -

" can have both employment and non- -

employment objectives, The content and
promotion of these courses should be
examined closely to ascertain whether
the training is primarily vocational or
recreational.

Given these general guidelines.and
examples as to what constitutes a
course, how does a school go about
determining whether a given training
program is a “course” within the
meaning ofithe Rule?

(1) Look at how the program is
promoted or described. If promises of
jobs, earnings or career advancement
are expressed orimplied, it is a “course”
regardless of length or content.

(2} If the program is “neutrally”
promoted or described, i.e., no express
or implied jobs or earnings claims and
no express limitations on enrollees,
consider the content of the course, the
students.enrolled in the course, and its.
length to.determine whetherit is
covered:

(a) Decide whether the course is
inherently vocational. Does it teach a -
skill for which there is a job market or
opportunity for self-employed
practitioners? -

(b} Consider the needs of the student
who will enroll in the course. Are they
vocational, recreational or for self-
improvement?

(c) If the skill being taught could.
satisfy both vocational and recreational
needs, are there units of study designed
for the vacational practitioners, i.e., how
to marKet the product, how tarun a
small business, etc.? ‘

(d} Is the program expressly limited to
persons who are already employed in a |
position requiring the skill which is:
being taught?

If it is still not possible to determine
whether a training program is a f
“course,” schools may seek an FIC staff
interpretation as to-coverage. Staff
interpretations, while not binding upon

‘the Commission, may generally be:

If the program is “neutrally” promoted
or described, i.e., no express or implied

* jobs or earnings claims and no express

limitations on enrollees, consider the
content of the course and its:length.
Decide whether the course is
inherently vocational. Does:it teach a
skill for which there is:a jobymarket or -
opportunity for self-employed
practitioners?’If so, it is covered.
Consider the-needs of the student who
will enroll in the course. Are they
vocational, recreational or for self-

improvement? If they are clearly limited
to one or hoth of the latter purposes,
then the program is not a “course”. -

I the skill being taught could satisfy
both vocational and recreational needs
are there units of study designed for the
vocational practioners, J.e., how td
market the product, how to run a small
business, etc? If so it is covered.

If the program is expressly limited to
persons who are already employed in a
position requiring the skill which is
being taught, it would not be covered.

If it is still not possible to determine
whether a training program is a
“course”, schools may seek an FTC staff
interpretation as to coverage. Staff
interpretations, while nat binding upon
the Commission, may generally be:
relied upon to pattern a course of
conduct until such time as the
Commission may take a contrary
position. Requests for staff
interpretations should be addressed to:
Federal Trade Commission, bureau of
Consumer Protection, Sixth &
Pennsylania Avenue NW., Washington,
D.C. 20580. Attention: Vocational School

. Program.

Requests for interpretations should be
accompanied by full descriptian of the
training program, capies of all
promotional literature referring ta the
program, sales presentations, catalog
descriptions, etc., Federal Trade
Commission Errata to 16 CFR 438.

Corrections are made to the
appendices as to the refund
requirements involving equipment
contracts to make them consistent with
each other and to incorparate the intent
of the Commission as expressed in the
rule to make the periad for returning
equipment and the periad for refunding
money run consecutively rather than
concurrently. An addition to section
438.3(a} is necessary to properly reflact
the intent of the Commission as
evidenced in the rulemaking record to
exclude persons who enroll in courses
but do not attend classes or send in any
lessons (non-starts) from the drop out
disclosures, The definition of “student"
was modified by the staff to correct a
technical flaw the effect of which was to
inadvertently restore non-starts to tha
status of dropouts.

The following corrections are made to
FR Doc. 78-36021, appearing in Fedoral
Register issue for Thursday, December
28, 1978, at 43 FR 60796:

§438.3 [Amended]

1. To § 438.3(a), page 60819; add the
following subsection:

(6) For purposes of this section the
term student does not include a person
who has not attended at least one
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residence school class, or submitted at fixed for the purpose of reports filed Immigration and Naturalization
least one correspondence lesson. under Part 19. (43 FR 45828, October4, Regulations
) i 1978}, 1. The Immigration and Naturalizati
o LKMKO,Qand S . 1he gration a on
?Apmpee:d::]s E&LK 3 EFFECTIVE DATE: June 5, 1979. Service {INS) regulations, at § CFR

2.To AppendicesE. G, LK.M, 0, Q. .
and S: under Seftling Your Account
‘delete the last senfence of the next to
the last paragraph and substitute: “If
you are entitled fo a refund, we will
send it fo you within forfy-two (42} days
from the day you cancel.”

AppendixQ [Amended]

3.Tao Appendix Q appearing at 43 FR
60826 under Settling Your Account
delete the last three sentences in the
first paragraph and substitute: “Any
equipment we provided you for this
course must be refurned to us within
twenty (20} days from the day you
cancel this confract or you will owe us
the amount shown above.”

AppendixE [Amended]

4, To Appendix E: under Settling Your
Account delete the last sentence in first
paragraph and delete period after end of
first sentence in the first paragraph and
substitute the following: *within two
weeks of the day we receive your
cancellation. Any equipment we
provided you for this course must be
returned to us within {20} days from the
day you cancel this contract or you will
owe us the amount shown above.”

Appendices K, M, and S [AmendedJ

5. To Appendices K, M and S: under
Settling Your Account add the following
after the first sentence in the first
paragraph: “Any equipment we
provided you for this course must be
returned to us within (20} days from the
day you cancel this confraet or you will
owe us the amount shown above.”

By direction of the Commission.
Commissioner Pitofsky did not participate.
Carol M. Thomas,

Secretary.
[FR Doc. 79-17318 Filed 6-4-78; 845 am}-
BILLING CODE §750-01-

COMMODITY FUTURES TRADING
COMMISSION - - .

17 CFR Part 15

Cash Market Posiiions; Reporting
Requirements; Correction

AGENCY: Commodify Futures Trading
Compmission. .
ACTION: Final rule; correction. -

SUMMARY: This document corrects a
final rule relating fo cash market
positions and quantities of commodities

FOR FURTHER INFORMATION CONTACT:
Jane K. Stuckey, Director, Office of the
Secretariat, (202) 254-6314.
SUPPLEMENTARY INFORMATION:

In Federal Register Document 78—
27823 appearing on page 45828 in the
Federal Register of October 4, 1978,
paragraph b of § 15.03 should be
corrected in the table by changing the
quantity of cotton from contracts to
bales.

Dated: May 23, 1979.
Director, Office of the Secretariat.
[FR Doc. 751733 Piied 6-4-75; 845 aaa]
BILLING CODE 6351-01-M

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Part 655

-Adverse Effect Wage Rate for
Agricultural Employment in the State
of Texas

AGENCY: Employment and Training
Administration, Labor.

ACTION: Final rule.

SUMMARY: On May 30, 1978, there was
published in the Federal Registerat 43
FR 22996-22997 a proposal to amend 20
CFR 655.207(b) to require the
Administrator, United States
Employment Service, annually to
publish in the Federal Register an
adverse effect wage rate for the
temporary employment of nonimmigrant
aliens in agriculture in the State of
Texas. See also 43 FR 26033 (June 16,
1978). The Employment and Training
Administration adop!s that proposal and
publishes it as an amendment to 20 CFR
655.207(b).

EFFECTIVE DATE: July 5, 1979.

FOR FURTHER INFORMATION CONTACT:
Mr. Aaron Bodin, Chief, Division of
Labor Certification, Office of Technical
Services; United States Employment
Service, Employment and Training
Administration, United States
Department of Labor, Room 8410—
Patrick Henry Building, 601 “D* Street,
NW., Washington, D.C. 20213,
Telephone: 202-376-6295.

SUPPLEMENTAL INFORMATIONT

214.2(h)3){i). require, in support of
petitions by employers for admission of
certain non-immigrant aliensinto the
United States to perform temporary
labaor, that:

Either a certification from the Secretary of
Labor ot his designated representatives
stating that qualified persons in the United
States are not available angd that the
employment of the beneficiary will not
adversely effect the wages and working
conditions of workers in the United States
similarly employed, or a notice that such
certification cannot-be made shall be
attached to every non-fmmigrant visa petition
to accord an alien a classification under
Section 101(a)15}{H]{ii) of the fImmigration
and Nationality Act} [8US.C.
1101{a{15}H)(ii).}

2. Whether to grant or deny a non-
immigrant visa petition under 8 U.S.C.
1101(a}{15){H)(ii} is solely the decision
of INS. It is INS policy, however, as
expressed in its aboye-cited regulation,
that, before INS will grant or deny such
a visa, it first requests the United Stales
Department of Labor (DOL} to advise
INS with respect to two issues:

(a) Whether there are a sufficient
number of able, willing, and qualified
U.S. workers available to do the work
proposed to be done by the alien; and’

(b) Whether the employment of the
alien will adversely affect the wages
and working conditions of similarly
employed U.S. workers.

3.1f DOL determines that there are no
able, willing, qualified, and available
U.S. workers, and that the employment
of the alien will not adversely affect
similarly employed U.S. workers, DOL
advises INS of these findings, by issuing
a temporary labor certification. The
employer who is proposing to use the
alien for temporary work then attaches
the certification as part of the alien’s
visa petition, pursuant to 8 CFR
214.2(h)(3)(1)-

4. IfDOL cannot make one or both of
the above findings, DOL so advises INS.
DOL may be unable to make the two
required findings for any one or more
reasons, including:

(a) The employer seeking the
temporary labor certification on behalf
of the alien has not submitted a proper

temporary labor certification

application, or has not followed the
proper pracedural steps.

(b) The employer has not met its
burden of proof under section 291 of the _
INA (8 U.S.C. 1361), that is, the employer
has not submitted sufficient evidence of
attempfs to obtain available U.S.
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workers, and/or the employer has not
submitted sufficient evidence that the
wages and workmg conditions which
the employer is offering will not
adversely affect the wages and working
conditions of similarly employed U.S.
workers. With respect to the burden of
proof, 8 U.S.C. 1361 states, in pertinent
part that:

Whenever any person makes application
for a visa or any other document required for
entry, or makes application for admission, or
otherwise attempts to enter the United States,
the biirden of proof shall be upon such person
to establish that he is eligible to receive such
visa or such document, or is not subject to

exclusion under any provision of this Act.
* & %

{c) DOL through its own knowledge
and experience, finds that U.S. workers -
are available and/or that an adverse
effect on similarly employed U.S.
workers will result, and the employer
has not met the burden of rebutting
DOL's finding or findings.

United States Department of Labor
Regulations

5. DOL has published regulatlons at 20
CFR Part 655, Subpart C, governing the
labor certification process for the
temporary employment of non-

immigrant aliens in the United Statesin

agricultural and loggmg occupations.
Part 655 was promulgated pursuant to
the Immigration and Naturalization
Service (INS) regulatxons at 8 CFR
214.2(h)(3)(i), which in turn were issued
pursuant to the Immigration and
Nationality Act, as amended (INA). 8
U.S.C. 1101 et seq.

6. The regulations in 20 CFR Part 655,

' Subpart C, set forth the factfinding
process designed to develop information
sufficient to support the granting or
denial of a temporary agricultural labor
certification. They describe the potential
of the Federal-State system of public
employment offices for assisting
employers in finding available U.S.
workers, and how this process is utilized
by DOL as a partial basis of information
for the certification determination. See
also 20 CFR Parts 602, 621, 651-654, and
656-658.

7. Part 655 also sets forth the
responsibilities of employers who desire
to employ non-immigrant aliens in
temporary agricultural and logging jobs.
Such employers are required to

“demonstrate that they have attempted to
recruit U.S. workers through advertising,
through the Federal-State public
employment service system, and by
other specified means. The purpose is to
assure an adequate test of the
availability of U.S. workers to perform
the work, and to insure that aliens are

not employed under conditions
adversely affecting the wages and
working conditions of similarly
employed U.S. workers,

Adverse Effect Wage Rates

8. Under 20 CFR 655.207, the
Administrator, United States
Employment Service (USES), must
annually publish adverse effect wage
rates for various named States. Adverse
effect wage rates set forth the minimum
wageg which an employer applying for a
temporary alien labor certification must
offer and pay to aliens and similarly
employed U.S. workers in order to
ensure that the wages of the U.S.
workers are not adversely affected. An
adverse effect wage rate is either the
prevailing wage for the occupation or a
somewhat higher wage, computed by the
methodology at 20 CFR, 655.207(b).

9. Currently, the Administrator, USES,
is required to publish adverse effect

"wage rates for all agricultural

employment in the States of
Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island,
Vermont, New York, Maryland, Virginia,
and West Virginia, and for sugar cane
employment in the State of Florida. 20
CFR 655.207(b). The adverse effect wage
rates for all States are computed under a
methodology which has been published
numerous times in the Federal Register.
See, e.g., 41 FR 25018 (June 22, 1976); and
43 FR 10310 (March 10, 1978).

10. While the Administrator, USES, is
required to publish adverse effect wage
rates for only those States listed int 20
CFR 655.207(b)(2), DOL, for a number of
years, has computed rates for the 48
contiguous States according to the
published methodology. The rates were
not published, since the numbers of
applications for temporary employment
of aliens in agriculture had been

relatively low in those States. The rates

for the 48 contiguous States, including
Texas were published, at one time,
under the regulations in force prior to
the promulgation of Part 655, Subpart C.
20 CFR 602.10b(a)(1) (1971); 35 FR 12394
(August 4, 1970).

State of Texas

11. Use of undocumented workers and
other non-1mm1grant aliens clearly
results in depressed wages for U.S.
workers. For example, while the federal
minimum wage was $2.20 per hour in
1977 and $2.30 in 1978, a wage and hour
survey by the DOL regional office in
Dallas, Texas, Yevealed that some
agricultural employers in the Presidio
Valley had been paying aliens, at least
prior to 1978, wages below the minimum
wage. In these cases, over $200,000.00

By

was estimated to be due U.S. workers
and aliens. Employers in the survey
were paying aliens as little as 60 cents
per hour for some farm tasks.

12. DOL recently has received
applications from some Texas
employers for certification of the
temporary employment of nonimmigrant
aliens in agricultural occupations,
Without a formally established adverse
effect wage rate, it is anticipated that
many of these non-immigrant aliens
would be employed at wages close to or
below the federal minimum wage, and,
in any event, at wages lower than those
which would even minimally attract U.S,
workers to such employment. As
expressed in the mandate from Congress
{8 U.S.C. 1101(a){15)(H)(ii)), the policy of
INS (8 CFR 214.2 (h)(i)), and the policy of
DOL (20 CFR 655.0(e)), employers must
use, wherever possible, U.S. workers
rather than aliens. Where “temporary
alien workers are admitted, the terms
and conditions of their employment
must not result in a lowering of the
terms and conditions of domestic
workers similarly employed.” 20 CFR
655.0(e); 43 FR 10312 (March 10, 1978).

13. If employers seeking non-
immigrant aliens for temporary
agricultural labor offer those aliens, or
U.S. workers, wages below the adverse
effect wage rate, DOL will determine
that similarly employed U.S. workers
will be adversely affected. The wages
offered and afforded to temporary aliens
and to U.S. workers by specific
agricultural employers in Texas will be
compared to the established adverse
effect wage rate. If it is concluded that
an adverse effect would result, the
ultimate determination of availability of
U.S. workers cannot be made. U.S.
workers cannot be expected to accept
employment under conditions below the
established minimum levels. 20 CFR
655.0(d); 43 FR 10312 (March 10, 1978).

14. For the above reasons, DOL
proposes to annually compute and

. publish an adverse effect wage rate for

agricultural employment in the State of
Texas.

Consideration of Comments

15. Interested parties were invited to
submit comments until June 29, 1978, on
the proposal to establish an agricultural
adverse effect wage rate for the State of
Texas. 43 FR 26033 (June 16, 1978).
Fourteen parties commented on the
proposed amendment. Of the fourteen,
ten characterized the adverse effect
wage rate as a device to control the
influx of undocumented alien workers.
Three parties suggested that the adverse
effect wage rate would increase the
influx of undocumented workers. One
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party requested hearings on the
establishment of an adverse effect wage
rate for Texas. Some of the commenters
saw the adverse effect wagerateas a
method to assure payment of the
Federal minimum wage to farm laborers.

16. DOL has detérmined that an
agricultural adverse effect wage rate is
necessary in the Stafe of Texas. The
Secretary of Labor has the authority to
set such a rate, and has been computing
a rate for Texas for a number of years.
See, e.g., 35 FR 12394 (August 4, 1970).

17. The adverse effect wage rate is not
set to slow the usage of temporary
foreign Iabor in the United States. Its
purpose is to insure that the wage rates
of similarly employed U.S. workers will
not be adversely affected by the
importation of low-paid temporary
foreign labor.

18. The rate also is not an effort to
apply the legal requirements of the
Federal minimum wage law {o all

employers. Adverse effect wage rates
apply only to those employers who are
seeking to import temporary foreign
Iabor info the United States. Employers
applying for temporary labor
certifications must agree to comply with
all employment-related laws, however.
20 CFR 655.203(b). If the employment is
covered by any Federal, State, or local
minimum wage law, the employer must
comply with that law. See, eg, 29 U.S.C.
206(a)(5). Thus, a worker in employment
under the temporary alien labor
certification program which is covered
by both an adverse effect wage rate and
a minimum wage law must be
compensated at the highest of the
applicable wage rates.

19. It should be noted that in 1977,
DOL conducted a series of hearings
relating to the establishment of the
regulations at 20 CFR Part 655, Subpart
C. See 43 FR 10305 {March 10, 1978); 42
FR 27261 (May 27, 1977); 42 FR 22378
{May 3, 1978); and 42 FR 1618 (March 25,
1977); see also Agricultural Labor
Certification Programs and Small
Business: Hearings Before the Senate
Select Committee on Small Business,
Part I, 95th Cong., 1st Sess. 38 (statement
of William B. Lewis, Administrator,
United States Employment Service)
(December 20, 1977). In that series,
hearings were held in Texas where
employers, workers, and other parties
commented on the regulations and
commented fully on the issues
surrounding adverse effect rates.

20. One comment came from a
furniture manufacturer, which stated
that the new adverse effect wage rate
will increase its costs. The company
responded to a newspaper account of
the regulation in the June 22, 1978,

edition of the Austin American
Statesman. This was a nonresponsive
comment, since adverse effect wage
rates in 20 CFR 655.207 apply to only
agricultural employment. There are not
at present, except on Guam, adverse
effect wage rates set for occupations
other than logging and agriculture. 20
CFR Parts 621 and 855. For all other
occupations, employers seeking
temporary alien labor certifications
must pay the prevailing wage. 20 CFR
621.3(b).

21, Finally, a question arose within

- DOL concerning the application of the

published adverse effect wage rate to
nonimmigrant alien sheepherders.
Historically, sheepherders® pay rates
have been treated differently than the
rates of other agricultural workers. See
20 CFR 602.10{c)(4) (1966). Sheepherders
are out on the range for months ata
time, normally are on call 24 hours a
day, and receive a set wage-per month,
For these reasons, 20 CFR 655.207(b)(1)
has been amended to exclude
sheepherders from the adverse effect
rates set pursuant to 20 CFR 855.207(b).

1979 Texas Adverse Effect Rate

22. The Administrator, U.S.
Employment Service, will announce tha
1979 rate of $3.25 per hour for Texas
shortly. Pursuant to 1 CFR 18.2{(a), a
Federal Register document may not
combine material that must appear
under more than one category in the
Federal Register, which requires a
separate general notice document.

Development of Regulations

23. These regulations were developed
under the direction and control of: Mr.
William B, Lewis, Administrator, United
States Employment Service,
Employment and Training
Administration, United States
Department of Labor, Washington, D.C.

Amendment of Regulation

24. Accordingly, § 855.207(b)(2) of Part
655 of 20 CFR Chapter V is amended to
read as follows:

§655.207 Adverse effectrates.

* * * - L

(b) For agricultural employment
(except sheepherding} in the States
listed in paragraph (b}(2) of this section,
and for Florida sugar cane work, the
adverse effect rate for each year shall
be computed by adjusting the prior
year's adverse effect rate by the

‘ percentage change (from the second

year previous to the prioryear) in the
U.S. Department of Agriculture farm
wage rates for agricultural workers. The

Administrator shall annually publish

adverse effect rates calculated pursuant
to this paragraph (b} as a notice in the
Federal Register.

(2) List of States. Connecticut, Maine,
Maryland, Massachusetts, New
Hampshire, New York, Rhode Island,
Texas, Vermont, Virginia, and West
Virginia. Other States may be added as
appropriate.

(Secretary of Labor's Order No. 4-75, 40 FR
18515).

Signed at Washington, D.C. this 315t day of

May, 1979.

Emest G. Green,

Assistant Sscretary for Employment and
Training.

[FR Do 75-17350 Filed 6-4-78: 845 axy]

BILLING CODE 4510-30-M

20 CFR Part 655

Labor Certification Process for the
Temporary Employment of Aliens in
the United States; Amendment of
Regulations

AGENCY: Employment and Training
Administration, Labor.

AcTION: Final rulemaking.

SUMMARY: The formula far setting
adverse effect wage rates in agriculture,
the minimum rates which must be
offered temporary aliens and U.S.
workers so that the employment of the
aliens willnot adversely affect the U.S.
workers, is amended to provide that the
rate may not be lower than the wage
rate at 29 U.S.C. 206{a)(1).
EFFECTIVE DATE: June 5, 1979.
FOR FURTHER INFORMATION CONTACT:
~Mr. Aaron Bodin, Chief, Division of
Labor Certifications, U.S. Employment
Service, U.S. Department of Labor—
Room 8410, 601 “D"” Street NW.,
Washington, D.C. 20213, Telephone: 202-
376-6295.

SUPPLEMENTARY INFORMATION:
Temporary Employment Certifications

1. The Immigration and Naturalization
Service (INS) regulations at 8 CFR
214.2(h}{3)(i} require employers seeking
to bring in aliens for temporary labor to
obtain a temporary labor certification
from the Department of Labor. In
pertinent part, the INS regulation
requires the certification to state that
employment of the alien will not
adversely affect the wages or working
conditions of similarly employed U.S.
workers. Certifications for aliens
entering the United States to perform
temporary agriculturat labor are granted
under the process set forth in Subpart €
of 20 CFR Part 655. So that the
temporary employment of nonimmigrant
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aliens in agriculture will not adversely
affect the wages of similarly employed
U.S. workers, the Department of Labor
requires the employers under this
program to offer and pay to their alien
and U.S. workers at least the adverse
effect wage rate for their State. For
those States named in 20 CFR
855.207(b)(2), and for sugar cane
workers in Florida, an adverse effect
wage rate is computed and published in
the Federal Register each year,
according to the formula at 20 CFR
655.207(b). For all other States, the
adverse effect wage rate is the
prevailing wage for the occupation in
the area of employment. 20 CFR
655.207(a).

1979 Adverse Effect Wage Rates

2. This year, the adverse effect wage
rate computed according to the formula
in 20 CFR 655.207(b)(1) has resulted in a
computed rate of $2.86 per hour in
Massachusetts and $2.89 per hour in _
Rhode Island. Both these hourly rates
are less than the $2.90 per hour )
minimum wage set forth in 29 U.S.C.

- 206(a).

3. Almost all employers would be
required to pay the higher of the two
hourly rates, in any case, since 20 CFR
655.203(b) requires all agricultural
employers under the temporary labor
certification program to abide by
applicable employment-related laws.
Nevertheless, to avoid confusion and the
inequities which might result to those
few workers paid at the lower rate, the
Department of Labor is amending 20
CFR 655.207 to provide that in no case
may workers in employment covered by _
that regulation be paid less than the
hourly wage set in- 29 U.S.C. 206(a)(1). Of
course, pursuant to-20 CFR 655.203(b}, if
another Federal, State, or local law
requires a higher wage, that higher wage
must be paid the worker.

Reasons for Final Rulemaking

4, So as to not disrupt the 1979 harvest
activities in the States by adding the
element of uncertainty which proposed
rulemaking would entail, the
Department of Labor has determined
that the amendment shall be published
without a prior proposed rulemaking
and shall be effective upon publication
in the Federal Regxster The Department
of Labor finds that it is in the public
interest, especially in the interest of U.S.
agricultural workers in Massachusetts
and Rhode Island, to publish the
amendment as a final rule effective
immediately. This finding is made
pursuant to 5 U.S.C. 553(b).

Comments Invited

5. In'keeping with the spirit of the
Administrative Procedure Act, and with

" the Department's general policy as set

forth at 29 CFR 2.7, the Department
invites comments on these rules until:
August 6, 1979. Camments must be in

-

writing and addressed to: Mr. William B.

Lewis, Administrator, U.S. Employment
Service, Employment and Training
Administration, U.S. Department of
Labor, Room 8000—Patrick Henry Bldg.,
601 “D” Street NW., Washington, D.C.
20213. -

Promulgation of Régulation

6. Accordingly, 20 CFR 655.207 is
amended by adding to it a new
paragraph (e) which shall read as

- follows: -
§ 655.207 Adverse effect rates.

* * * * *

{e) In no event shall an"adverse effect

rate for any year be lower than the
hourly wage rate published in 29 U.S.C.
206{a)(1) and currently in effect.

Signed at Washington, D.C., this 30th day
of May 1979,
Ernest G. Green,
Assistant Secretary for Employment and
Training.
[FR Doc. 78-17392 Filed 6-4-79; 845 am]
BILLING CODE 4510-30-M ~

DEPARTMENT OF HEALTH,
EDUCATION, AND WELFARE

Food and Drug Administration
21CFRPart5

Redelegétions of Authority From the
Commissioner of Food and Drugs;

~ Biological Products
AGENCY: Food and Drug Administration.

ACTION: Final rule.

SUMMARY: This document amends the
regulations for delegations of authority
by adding a new delegation of authority
to Bureau of Biologics (Bureau) officials.
The added authority permits the
officials designated to release lots of
biological products for distribution. The
expanded authorization will expedite
the issuance of lot release notices. -

EFFECTIVE DATE: June 5, 1979.

FOR FURTHER INFORMATION CONTACT:
Robert L. Miller, Office of Management
and Operations (HFA-340), Food and -
Drug Administration; Department of
Health, Education, and Welfare, 5600
Fishers Lane, Rockville, MD 20857, 301~
443-4976.

SUPPLEMENTARY INFORMATION:
Subchapter F—Biologics (21 CFR
Chapter I, Subchapter F) requires that a
written notice of release for certain
biological products be received from the
Director of the Bureau of Biologics prior
to distribution of lots of these products.
The authority to issue these lot releases
is being expanded to include the Deputy
Director, the Associate Director for
Compliance, and the Director of the
Division of Control Activities of the
Bureau. This delegation will permit new
_ procedures to be established within the
" Bureau to decrease the processing time
for the lot releases, thereby ensuring
prompt issuance of the lot releases to
manufacturers.

Further redelegation of the authority
delegated is not authorized. Authority
delegated to a position by title may be
exercised by a person officially
designated to serve in such position in
an acting capacity or on a temporary
basis, unless prohibited by a restriction
.written into the document designating

+ him or her as "acting,” or unless it is not

legally permissible.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (sec. 701(a), 52
Stat. 1055 {21 U.S.C. 371(a))) and the
Public Health Service Act (sec. 351, 58
Stat. 702 as amended (42 U.S.C. 262)),
and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1), Part 5 is amended by adding
new § 5.69 to read as follows:

§5.69 Notificatlon of release for
distribution of blologlcal products.

The Director and Deputy Director of
the Bureau of Biologics and the
Associate Director for Compliance and
the Director of the Division of Control
Activities of that Bureau are authorized
to issue written notices of release for
distribution of licensed biclogical
products, except radioactive biological
products, under Subchapter F (Parts 600
through 699) of this chapter.

Effective date. This regulation shall

be effective June 5, 1979,
{Sec. 701(a), 52 Stat. 1055 (21 U.S.C. 371(a))
and sec, 351, 58 Stat. 702 as amended (42
U.S.C. 262))

Dated: May 29, 1979,

William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 79-17298 Filed 8-4-79; 8:45 am)

. BILLING CODE 4110-03-M
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21 CFR Part 136
[Docket No. 75N-3060]1

Revocation of Stayed Standard for
Enriched Raisin Bread; Confirmation
of Effective Date

AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: This document confirms the
effective date of the September 26, 1978
revocation of the stayed standard for
enriched raisin bread.

 DATE: Effective date confirmed:
November 27, 1978. ‘

FOR FURTHER INFORMATION CONTACT:
Prince G. Harrill, Bureau of Foods (HFF-
411}, Food and Drug Administration,
Department of Health, Education, and
Welfare, 200 C St. SW., Washington, DC
20204, 202-245-1164.

SUPPLEMENTARY INFORMATION: A
proposed standard of identity for
enriched raisin bread was published in
the Federal Register of February 12, 1978
{41 FR 6269), in response to a
recommendation by the American
Bakers Association (ABA) that
provision be made for enriched raisin
bread conforming to the nutrient
requirements of the standard of identity
prescribed for enriched white bread
(§ 136.115 (21 CFR 136.115)). In the
manufacture of enriched white bread,

< the level of nutrients required can be
provided simply by using flour that is
enriched in accordance with the
standard of identity for enriched flour
(§ 137.165 (21 CFR 137.165)). The
preamble to the proposal pointed out,
however, that in the manufacture of
enriched raisin bread with enriched
flour some of the enriched flour is
displaced by raisins, with the result that
the levels of enrichment no longer meet
the requirements of § 136.115 unless
adjustments are made by the baker.
There were no adverse comments on the
proposal.

In the Federal Register of October 26,
1976 (41 FR 46851), the Food and Drug
Administration (FDA) issued a final
regulation for the standard of identity
for enriched raisin bread that was
consistent with the proposal. The ABA
filed an objection and requested a
hearing. It denied that there is a need for
additional enrichment beyond that
provided by the use of enriched flour
and claimed that additional facilities
and costs would be required to .
supplement the enriched flour with
additional enrichment ingredients to

meet the requirements of the standard.
The regulation was stayed by the filing
of ABA's objection and request for a
hearing.

In the Federal Register of September
26, 1978 (43 FR 43456), FDA revoked the
stayed identity standard for enriched
raisin bread (§ 136.165 (21 CFR 136.165))
effective November 27, 1978. The
revocation notice provided for the filing
of objections by October 26, 1978.

In addition to revoking the standard of

identity for enriched raisin bread, the

notice clarified the labeling
requirements for raisin breads that
conforms to the requirements of

§ 136.160 (21 CFR 136.160), except that it
is made with enriched flour, enriched
brominated flour, or a combination, and
for raisin bread that conforms to the
nutrient levels in § 136.115 (with
additional amounts of nutrients added
to compensate for the flour displaced by
the raisins). No objections were
received. The ABA endorsed the action
to revoke the stayed standard. The ABA
stated, however, that the association’s
approval was premised on the
understanding that any labeling changes
that might be necessary in light of the
preamble clarification would not be
required until July 1, 1981.

By letter of December 11, 1978, FDA
informed ABA that the July 1, 1951
effective date for Jabeling changes was
established in the Fedéral Register of
September 29, 1978 {43 FR 44830), for
application to mandatory labeling
changes in final regulations published
after that date. Therefore, the effective
date did not apply to the notice revoking
the standard for enriched raisin bread,
because the preamble clarification did
not require any change in labeling that
was acceptable before the November 27,
1978 effective date.

Accordingly, under the Federal Food,
Drug, and Cosmetic.Act {secs. 401,
701(e), 52 Stat. 1046 as amended, 70 Stat.

- 919 as amended (21 U.S.C. 341, 371(e)))

and under authority delegated to the
Commissioner of Food and Drugs (21
CFR 5.1), notice is given that no
objections were received. Compliance
with the final rule may have begun on
November 27, 1978.

Dated: May 29, 1979. .
William F. Randolph,

Acting Associate Commissioner for
Regulatory Affairs.

[FR Doc. 79-17299 Filed 6-4-79; &:45 am)
BILLING CODE 4110-03-M

21 CFR Part 520

Oral Dosage Form New Animal Drugs
Not Subject to Certification;
Trimethoprim and Sulfadiazine Tablets
AGENCY: Food and Drug Administration.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) amends the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Burroughs Wellcome Co., providing for
safe and effective use of a combination
antibacterial drug for treating small dogs
and puppies.

EFFECTIVE DATE: June 5, 1979.

FOR FURTHER INFORMATION CONTACT:
Henry C. Hewitt, Bureau of Veterinary
Medicine (HFV-114), Food and Drug
Administration, Department of Health,
Education, and Welfare, 5600 Fishers
Lane, Rockville, MD 20857, 301-443-
3420.

SUPPLEMENTARY INFORMATION:
Burroughs Wellcome Co., 3030
Cornwallis Rd., Research Triangle Park,
NC 27709, filed a supplemental NADA
(95-614) providing for a 30-milligram
(mg) size of the combination proprietary
drug.product Tribrissen Tablet (5 mg of
trimethoprim and 25 mg of sulfadiazine)
to facilitate safe treatment of small dogs
(under 9 pounds) and puppies. The firm
also holds approval under the same
NADA for tablets containing.120 mg (20 -
mg of trimethoprim and 100 mg of
sulfadiazine) and 480 mg (80 mg of
trimethoprim and 400 mg of
sulfadiazine) of the drug. The drug is
indicated where control of bacterial
infection is required during treatment of
acute urinary tract infections, acite
bacterial complications of distemper,
acute respiratory tract infections, acute
alimentary tract infections, wound
infections, and abscesses.

In accordance with the provisions of

.Part 20 (21 CFR Part 20) promulgated

under the Freedom of Information Act {5
U.S.C. 552) and § 514.11(e)(2)(ii) of the
animal drug regulations (21 CFR .
514.11(e)(2)(ii)), 2 summary of safety and .
effectiveness data and information
submitted to support approval of this
application is available for public
examination at the office of the Hearing
Clerk (HFA-305), Food and Drug
Administration, Rm. 4-65, 5600 Fishers
Lane, Rockville, MD 20857, from 9 a.m.
to 4 p.m., Monday through Friday.
Therefore, under the Federal Faod,
Drug, and Cosmetic Act (sec. 512(i), 82
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Stat. 347 (21 U.S.C. 360b(i}})) and under
authority delegated to the Commissioner
of Food and Drugs (21 CFR 5.1} and
redelegated $o the Director of the Bureau
of Veterinary Medicine (21 CFR5.83);
Part 520is amended in § 520.2610 by
revising paragraphs (a) and: [c}(ZJ and (3)
to read as follows:

§620.2610 Trimethoprim and sulfadiazine
tablets.

(a) Specifications. Each ‘tab1et
contains 30 milligrams (5 milligrams of
trimethoprim and 25 milligrams of
sulfadiazine), 120 milligrams {20
milligrams of trimethoprim ‘and 160
milligrams of sulfadiazine), or 480
milligrams (80 milligrams of
trimethoprim and 460 milligrams of

sulfadiazine)of the drug. .
[c] * % %

(2) The drug is given.orally-at 30
milligrams per kilogram of body welght
per day (14 milligrams per pound per
day), or as follows:

Animal body-weight (pounds) Nummber of 30
mg tablets

22 1
44 2
8.6 38
8.8 4

120 mg

tablets
Upto 8. 1
101019 2
20t028 3
30 10 40 4

480 myg

fablets
30 to 40. 1
40 to 60. 1%
60 {0 80. 4
80t 110 : 3
Over 110 4

(3) The drug is given once daily.

Alternatively, especially in severe
.infections, the initial dose may be -
followed by one-half the recommended
daily dose every 12 hours. fno -
improvement is seenin‘3days,
discontinue therapy and reevaluate

diagnosis.
* * * * -*
Effective date. This regulation is

effective June 5, 1979.

(Sec. 512(i}, 82:Stat. 337 (21 1S.C. aacb[“)])
Dated: May 29, 1979,

Terence Harvey,

Acting Director, Bureau of Veterinary

Medicine,

[FR Doc.78-17300 Filed 6-4-75; 8:45 am}

BILLING CODE 4110-03-M

PRy S

FEDERAL EMERGENCY
MANAGEMENT AGENCY

24 CFR Part 1911
{Docket No. 1879-6]

National Flood Tnsurance Program—
Insurance Coverage and Rates to
Condominium Associations

AGENCY: Office of Federal Insurance and
Hazard Mitigation, Federal Emergency
Management Agency.

ACTION: Final rule.

SUMMARY: This amendment adds.an
amendatory endorsement to the
Standard Flood Insurance Policy,:
extending the building coverage
provided to condominium associations
under certain circumstances, by
inclusion of the endorsement in
Appendix A to this Part pursuant to

§ 1911.13(b3.

EFFECTIVE DATE: June 1, 1979.

FOR FURTHER INFORMATION CONTACT:
Mr. Hugh R. Owen, Office-of Federal
Insurance and Hazard Mitigation,
Federal Emergency Management
Agency, 451 Seventh Street, SW.,
Washington, D.C. 20410, Phone: (202)
755-5914.

SUPPLEMENTARY INFORMATION: This
amendment to Appendix A of this Part -
is in keeping with {be requirements of
the National Flood Insurance Actof
1968, as amended, § 1911.4 of this Part
which expressly stipulates that all flood
insurance under the program is subject
to the terms and condifions of the
Standard Flood Insurance Policy
promulgated by the Administrator for
substance and form, and § 1911.13(b)

whichprovided that all endorsements to .

the Standard ¥lood Tnsurance "Policy
shall be Tinal upon publication in the
Federal Register for mclusxon in -
Appendix A,

The amendment recognizes the unique

* -.ownership attributes of condominium-

style buildings whereby an association
of unit owners owns the building's
common elements as tenants in common
and individual unit owners:ownas
individuals part of the improved real .
property contained within their units by
providing a degree of building loss
coverage to the unit owner derived from
the commonly-owned association policy
to compensate the unit owner for
structural lossin the:event that, after
responding to the association'sloss, the
policy's limit of building:coverage has
not been exhausted. In addltmn. this
benefit is conferred upon unit owners in
buildings insured by their condominium
associations in recogmtlon of the fact

that the policy of the National Flood
Insurance Program has been, generally,
to support the purchase of flood
insurance coverage by condominium
owners’ associations, without regard 1o
the inability of unit owners to purchase
flood insurance coverage in most cases
(43 FR 7142, 7144 February 17, 1978).

Furthermore, while the Standard
Flood Insurance Policy permits a unit
owner purchasing contents coverage to
apply up to 10% of the contents coverage
to the restoration of certain structural
elements within the unit following a
flood loss, the amendment recognizes
that such application of the contents
coverage may be insufficient in many
cases to restore the unit-owner’s part of
theimproved property and, at the same
time, places a limitation on the amount
.of recovery under the policy which may
bemade to compensate the insured for
personal property loss by reducing the
available Jimits of recovery available for
a contents loss by 10%.

This.amendment and extension of
building-coverage provided under the
Standard Flood Insurance Policy shall
apply, under the policy’s Liberalization
Clause, to every policy presently issued
to a condominium association to cover
building loss and to every such policy
issued hereafter without the necessity
for a written endorsement being
appended to each contract, pursuant to
§ 1911.13(b) of this Part.

Inasmuch as the hurricane season 4s
about to commence, good cause exists
for publication of this amendment
without delay since it will be of
inestimable benefit to the many
members -of condominium associations
presently insured under the National
Flood Insurance Program in States likely
to feel the impact of dangerous summer
storms in the ‘months ahead. Without
publication-of the amendatory
endorsement in Appendix A, the
benefits of this amendment could not be
extended to the unit owners who may ba
victims of flooding conditions attendant
such hurricanes under the policy as
presently constituted. The rule,
therefore, relieves a restriction (5 USC
§ 553).

For the foregoing reasons and other
good cause, and because of the obvious
importance to the consumer of the
benefits being provided through this
amendment, FEMA has determined that
notice and public procedure are contrary
to the publicinterest (5 USC §'553). A
period of notice and comment not being
necessary in this case, this amendment
adding an amendatory endorsement to
the Standard Flood Insurance Policy {s
being made effective on June 1, 1979,
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FEMA has determined that an
environmental impact statement is not
required for this rule. A copy of the
finding of inapplicability is available for
inspection at the above address. -

Accordingly, Part 1911 is amended by
the addition of the following
amendatory endorsement at the end of
Appendix A [2}—General Property
Form:

[Editorial Note.— Appendix A {2} to Part 1911
of Title 24 was inadvertently omitted from
the 1978 and 1979 editions of the Code of
Federal Regulations. It was published in the
Federal Register of January 17, 1978.(43 FR
2578}.]

Condominium Association Endorsemnt

If the named Insured on this policy is a
condominum association, then at the time of
loss by flood the following terms, subject to
all other provisions of the policy, will apply:

1. The building coverage of this policy,
subject to the stated limits will cover damage
to all building items covered under the policy
and owned in common by the condominum
association members.

2. The building coverage of this policy,

- subject to the stated limits, is extended to
cover damage to all structural items within
the Individual Condominum Units, including
walls, floors, ceilings, and their related
coverings, such as paint, paper, panelling,
carpeting, and tile. Also covered are installed
appliances for heating, cooling, plumbing and
electrical purposes. The structural items may
be original installations or replacement or
additional items. -

3. The building coverage outlined in
paragraph 2 above has application only to the
extent that the policy’s stated limits have not
been exhausted under paragraph 1.

4. The policy deductible relating to the
building coverage shall be applied against the
total damage to all of the building's structural
elements and not against the covered loss,
and shall not be applied separately in the
case of each unit sustaining damage.

5. The contents coverage of this policy
covers damage, subject to the stated limits, to
all contents items owned in common by the
association members and contained in the
insured building or removed therefrom in
accordance with the policy’s terms.

6. The policy deductible relating to contents
coverage shall be applied against the total
damage to all contents ewned in common by
the condominum association members and
contained in the insured building or removed
therefrom in accordance with the policy’s
terms and not against the covered loss.

7. Loss under this endorsement shall be

~adjusted with the condominum association
and shall be payable to the insurance trustee
of record, as designated by the association.
{Authority: National Flood Insurance Act of
1968 (title XTI of the Housing and Urban
Development Act of 1968), as amended (42
U.8.C. 4001-4128); Reorganization Plan No. 3
of 1978 (43 FR 41943) and Executive Order
12127, dated March 31, 1979 (44 FR 19367} and

Delegation of Authority to Federal Insurance
Administrator (44 FR 20963).)

Issued at Washington, D.C. on May 31,
1979,

Gloria M. Jimenez,

Federal Insurance Administrator.
[FR Doc. 7517388 Filed 6-1-79; 845 am)
BILLING CODE 4210-01-

24 CFR Parts 1911 and 1912

Revision of Parts; CFR Correction

At 43 FR 2570, January 17, 1978, Parts
1911 and 1912 were revised, effective
January 1, 1978, The Appendices A and
B appearing at the end of that document
belonged to Part 1911 and were
inadvertently omitted from that part in
Title 24, Part 500 to End, revised as of
April 1, 1978. Appendices A and B
entitled:

Appendix A—Standard Flood Insurance
Policy; Dwelling énd General Property
Forms; and

Appendix B—National Flood Insurance
Programs; Regular and Emergency

will be published in the 1980 edition of

the Code of Federal Regulations. The

Appendices were effective January 1,

1978.

BILLING CODE 6820-27-4

———

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90

[Pocket No. 21348]

Private Land Moblile Radlo Service;
Reregulation

AGENCY: Federal Communications
Commission.

ACTION: Errata.

SUMMARY: This errata corrects -
omissions and inaccuracies which
occurred when Part 90 regulations were
prepared as well as correcting errors
made when Part 90 regulations were set
in type.

EFFECTIVE DATE: January 2, 1979.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
FOR FURTHER INFORMATION CONTACT:
Arthur C. King, Rules Division, Private
Radio Bureau, (202) 632-6497.

In the matter of amendment of the
Commission’s rules governing the
private land mobile radio service to

provide a new Part 90 that re-regulates
and consolidates Parts 89, 91, and 93;
Errata.

Released: May 29, 1979.

The Report and Order in this
proceeding (FCC 78-799, 43 FR 54788),
contained a new Part 60 which
consolidated the Rules and Regulations
formerly contained in Parts 89, 91, and -
93. In the process of consolidating, a
number of omissions and inaccuracies
occurred which are the subject of this
errata.

§90.17 [Amended]

1. In § 90.17(b) correct the Local
Government Radio Service frequency
table to read as follows:

* * * - L]

154,115 GO 5
154.45625  Fixed cc Mobie 19.20,21, 22
* * * » »

1702375 Fiood o MO 9,20,21,22
173.2625 do. © 9,20,21,22
1732875 do. —e.20,21,22
1733125 40 9,20,21,22
173.3375 do. 8,20,21,22
1733625 0o 8,20,21,22
- * * . *

2. At § 90.17(c)(9) delete “Reserved”

and add:

(c] . & &

(8) The maximum effective radiated
power (ERP) may not exceed 20 watis
for fixed stations and 2 watts for mobile
stations. The height of the antenna
system may not exceed 15.24 meters {50
ft.) above ground. All such operation is
on a secondary basis to adjacent
channel land mobile operations.

* L 4 * L 4 *

<

§9025 [Amended]

3. At § 90.25(b), correct the Forestry-
Conservation Radio Service frequency

table to read:
k 4 * L 4 * *
[b * ¢ ¥

171425 do 4,910

171475 do. 4,10,12

. * - * * -

172215 o 411,12
- [ ] » *

458350 o0 e 1

* * * +* *
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§90.53 fAmended]

4, At §'90.53(g), correct the Special
Emergency Radio Service frequency
table to read:

(a] * % *

3302  ...do s 38,25
3304 ...do 25
33.08 do 3,25
33.08 do 25
3310  ..do 13,25
* * & * *

37.00  Base.and Mobile. . 3,25
3784  ...do S 3,25.
37.98 80 3,25
* o - -* *

4592  Base and Mobile 25
45.96 25
4800  ...do 25
4604  ...do 25
4742 ...do 5,25
4746  ..do 25
4750  ...do - 25
4754 ..o 25
4758  ...do 25
4762  ..do 25
4768  ...do 25
* * * * *

" 455:460 :Base and Mobile 8,25
155175 O 8,25
155.205 do 8,25
455220 do k
455235 do 8,25
155265  .e.ndo 8,25
155280 do
155:285 do 8,25
* * * * *

157.450  Base. 4,11
163.250 do 4
* > * * -«

482950 carnD eooereesseemomesmmeemsssssmassimons 16, 18,25
462.975  ....do 47, 18,25
* * * * *

463.075 do 5,14, 15
463.100  ....do 5,14,15
463125 do 5,14, 15
463150  ...do 5,14, 15
483.175 xio 5, 14,15
* & * * o

467950  ...do 18,18, 25
A67:875 do 16, 18,25
468.000  ...do 14, 15,19
* * * L3 *

468.075 do 5,14, 15
468.100 do. 5,14,15
468125  ....do 5,14,15
468.150 do 5,14, 15
468,175  ...do.. 5,14, 15
* * * * *

. §90.55 TAmended]

5. At §80.55, Paging Operafions,
correct the first sentence to read:
“Effective August 15, 1974, paging
operations may be authorized in the
Special Emergency Radio Service only
on frequencies assigned under the
provisions of § 90.53(b)(4) and
§ 90.53(b)(25).”

§90.61 [Amended]

‘6. At § 90.61, General Eligibility,
correct the last sentence to read:
“Eligibility is also provided, except in
the Business Radio Service, for a non- -
profit corporation or association that is

"organized for the purpose of furnishing a

radio communication service o persons

actually engaged in any of the eligibility
. )

activities set forthin the particular
service involved subject to the
cooperative use provisions-of § 90.181."
§90.63 [Amended]
7. At § 90.63(c), Power Radio Service

frequency table, correct to read:
%* * * * *

[c] * % %
173.30625 do 7.11,21,22
216-220  Base.and MObRB.a.wcoccs 13
* * * * *

8. At §90:63(d){10), correct to read:
* & * * *
(d] * & "
1(10) Frequencies in this band will be
assigned only for transmitting
- hydrological ormeteorological data in

accardance with the provisions.of
§ 90.265. ’
* * * *® L ]
9. At § 90.63{d)(20), correct to read:
- * o * #
{ % %

{20} Use of frequencies in this band is
limited‘to developmental operation and
is subject to the provisions 6f Subpart Q.

n

* Ed * EJ

§90.65 i[Amended]

10. At § 90.65(a) correct to read as
follows: -
.'[aJ * % &
However, persons engaged solely in
the containment-or cleanup -of oil spills
“will only be assigned those frequencies
* designated by limitations (6).and (9} in
this section.
* * * * *

11. At § 90.65(b), correct the Petroleum
Radio.Service frequency table as
follows:

* * * * *

(‘b] * % %

2202 A0 1,2,4,5
* * * * *

2510 - do. 3.4
* * * » *

PIT Y ST S, 3,4
* %X * * *

153.050 do. 4,5,13
153065 do 13
153080  ...do 4,5,13
153.095 do 13
* * * * *

153125 do. 43
* - * * * * -
153.155 do 43

* * * k3 ‘

153185  .._do 13
* * * * *

153.215 do “3
* * * L 4 *

163.245 to .13
155 0 ee

1532715 ._.do 13
* * * * L]

153305  watO.. sensssne A )
» * * * *
153335 wernllO msnieenismmmnssssalebasensssssssrens 13
» * * * »*
158.145  Base Of MODIG citummimaiie 20
* > * * *
158,310 do 4,5,13
* * * o *
173.20375 Fixed or Mobie.... 16, 18, 24,35
* * * * *

12.:At§.90.65(c) delete subparagraph
(17)4n its entirety. In its place insert:
*

L * - 3

(c * xR

(17) [Reserved
* * * * *

13. At § 80.65(c) correct
subparagraphs (24).and (33) to read .as
follows:

* * * & b

[cJ * % &

{24) This frequency band is shared
with Power, Forest Products, Special
Industrial, Petroleum, Manufacturers,
Business, and Local Government Radio
*Services for remote-control and
telemetry-operations.

{33) Use of this Trequency band is
limited to developmental.operation and
is subject {o:the provisions-of Subpart Q.

* * * * -

§90.67 [Amended)

14. At § 90.67(b), the Forest Products
Radio Service frequency table, correct fo

read as follows:
* * E ] * K]

[‘b " * w
152465 .Base or Mobilo...... 20
* * * * E ] .
154.46375 Fixed or Mobile eeiona 13, 44,24, 25, 20
* * * * *
452400 Ba5e OF MODHO.coommmesssmsosrreons 20
452200 do 28
452225  ...dO s 28
A52250 eeen8O comsmsmissmmssssnsins tiestes 20
FECY I S st 0
452350 coertO cesmeen 28
452.400 do 28
A52.850 cers80 sommesrisssssssasistsssssttstsi 20
* * * * *
457.100  Mobila 28
457200 creetO rommsrsmesmmsmsmsssssissset 20
A57.295 o0 comnscsssnssssssrmssssseisssssoinsisis 28
457250 do 2
457275 earit0 sommsmssmmessssmssmssmemisssssod 28
457350 :do 28
457.400 do 20
A57450 eeenlO ercrsrsnssssssssson csinss 20
* * = &3 “«

15. At § 90.67(c), correct:subparagraph
(17) to read as follows:

* * * * »

(c) * & %

(17) The frequencies available for use
at fixed stationsinthis band, and the
requirements for assignment are set
forth in § 90.261. * * *

* * * * » !
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16. At § 90.67(c) correct subparagraph ~ 1529% do 210 the limitations of § 90.75{e} and
S L L e
* © 1 R : o 554‘455{5 th{som:{u . : ;,. 13, 15,25 foﬁi'\ gt § 90.75(f), correct toread as
_ (23) Use of this frequency band is 154625 o 29 * * v o @
limited to developmental opetration and 1‘57,725. __d: — 28 () Limitation on itinerant operation.

is subject to the provisions of Subpart Q.

* * * *

(28} This frequency is shared with the
Taxicab Radio Service, It is available
for assignment in this service only in the
states of Washmgton, Oregon, Idaho,
and Montana in areas at least 40 miles
from the center of urbanized areas of
200,000 or more population (U.S. Census
of Population, 1970). The maximum
output power is limited to 75 watts.

" (29) This frequency is shared with the
" Taxicab and Special Industrial Radio
Services. Use of this frequency is limited
to stations located at least 80.5 km {50
miles] from the center of any urbanized
area of 600,000 or more population (U.S.
Census of Population, 1970). All
operations on this frequency are limited
to a maximum transmitter output power
of 75 watts. Evidence of interservice
coordination or a field study showing
that minimum separation requirements
for co-channel and adjacent channel
operations have been satisfied, is
required.
x* * & x* *

§90.69 [Amended]
17. At § 90.69(c), correct subparagraph
(9} to read as follows:

* * x * +*

(c]t*t

(9) Use of this frequency band is
limited to developmental operation and
is subject to the provisions of Subpart Q.

* * * * *

£90.71 [Amended]

" 18. At § 90.71(c) correct subparagraph
(7) to read as follows:

[c) * b x ‘
(7) Use of this frequency band is
hmlted to developmental operation and

is subject to the provisions of Subpart Q.
* * * * *

§90.73 [Amended]

19. At § 90.73(c), the Special Industrial
Radio Service frequency table, correct to
read as follows: .

(cl x* * &

2729

B

*3’3‘&3‘*%
~

20. At § 90.73(d), correct subparagraph
{24) and add a new subparagraph {28) to
read as follows:

* * * - L 4

[d * & &

(24) Use of this frequency band is
limited to developmental operation and
is subject to the provisions of Subpart Q.

* - L ] ¥ -

{28) This frequency is shared with
Taxicab and Forest Products Radio
Services. Use of this frequency is limited
to stations located at least 80.5 km {50
miles) from the center of any urbanized
area of 600,000 or more population (U.S.
Census of Population, 1970). All
operations on this frequency are limited
to a transmitter output power of 75
watts. Evidence of interservice
coordination or a field study, which
shows that the minimum separation
requirements for co-channel and
adjacent channel operations have been
satisfied, is required.

* R 4 * * L ]

21, At § 90.73(g), correct to read as
follows:

* - »* L *

{g) Base or mabile stations being
utilized in itinerant operation will be
authorized only on base or mobile
frequencies designated for itinerant
operation under § 90.73(d)(4) or on other
frequencies not designated for
permanent use.

§80.75. [Amended]

22, At § 90.75(b), correct the Business
Radio Service frequency iable to begin
at 27.43 and to read as follows:

* k 4 * - -
[b] * ® N
2743 BasoorMoble 1.2
* - * - L ]
154570 Moble 4,13,22,38
154.600 do 4,14,22,78
* - - » - R
454500 do 3,26,30
* - * * L 4
468975 g0 1,28
* - * - * .
22a. At § 90.75(d), correct
subparagraph (4] to read:
* * * - >
[d * & &

(4) * * * Mobile stations when used
as fixed stations shall be exempt from

Base or mobile stations being utilized in
jtinerant operation will be authorized
only on base or mobile frequencies
designated for itinerant operation under
§ 90.75{c)(12), or on other frequencies
not designated for permanent use.

§50.79 [Amended]

24, At § 90.79(c}, correct the
Manufacturers Radio Service frequency
table to read as follows:

* : g * * L 4
(c] * % &
7248 do. T 2s
* - - » ”
15445625 Fixad or ckile 6,5,10,19
15445375 —do 6.7,9,10,20
L » * » »
158260 BassorMotda_ -4
- L 4 * * »

25, At § 90.79(d), correct
subparagraphs (2) and (7} to read as
follows:

* - L 4 2 t 4

(d) . & %

(2) * * * All operations on this
frequency are sub]ect {o the provisions
of § 90.257(b).

L 4 « - * *

(7} On this frequency, the maximum
power output of the transmitter may not
exceed 50 watts for fixed stations and 1
watt for mobile stations. * * *

* * L - L 4

§90.81 [Amended]

26. At § 90.81{d), correct subparagraph
{10) toread: -

(d) * * %
(10) Use of this frequency band is

limited to developmental operation and
is subject to the provisions of Subpart Q.

* * - R ] *
27. At § 90.81(f), correct subparagraph
(3) toread:
* - * *
[f] t & 8

(3) Frequencies in the 25-50 MHz, 150-
170 MHz, and 470-512 MHz bands, and
the frequency bands 963-901 MHz, 904—
912 MHz, 918-926 MHz, and 926-927
MHz may be assigned for the operation
of automatic vehicle monitoring (AVM)
systems in accordance with § 90.239.
notwithstanding this imitation.
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§90.89 [Amended] '

28. At § 90.89, correct paragraph (a) to
read as follows:

(a) Eligibility. Persons primarily
engaged in providing a common or
contract motor carrier transportation
service in any of the following activities
are eligible to hold authorizations in the
Motor Carrier Radio Service to operate
" radio stations for transmission of

communications essential to such .

activities of the licensee: Provided,
however, That motor vehicles used as
taxicabs, livery vehicles, or school
buses, and motor vehicles used for
sightseeing or special charter purposes,
shall not be included within the meaning
of this term as used in the Motor Carrier
Radio Service. For purposes of this rule,
an urban area is defined as being one or-
more contiguous, incorporated or
unincorporated cities, boroughs, towns,
or villages, have aggregate population of
2,500 or more persons.

* * * * * .

29. At § 90.89(c), correct subparagraph
(16) to read:
* * * * *

(©)*** i

(16) Use of this frequency band is
- limited to developmental operation and
is subject to the provisions of Subpart Q.

§90.91 [Amended]

30, At § 90.91(c), correct subparagraph
(17) to read: '

* * * * *
’

(c) * % ®

(17) Use of this frequency band is
limited to developmental operation and
is subject to the provisions of Subpart Q.

* * * * *

§90.93 [Amended]

31, At § 90.93(b), correct the Taxicab
Radio Service frequency table to read as

follows: :
* * * * *
(‘b] * & &k =
152450 eesD cosemscmrsmssrron
152465  ceeslO corscnmeescmrsssomssssssromnesos 1
* * * * * -
167725  wdo 11
L I * * *
452450 ceooei00 ereemreesersesennseessssossresss 10
* * * * *
457.050 Mobile
* * * * *
457.150 do
* * * * *
457.300 do
* * * * *
457.500 do
* * * * *

32, At § 90.93(c), correct subparagraph‘
(2) and add subparagraph (11) to read:

-

(c)

* * * * *

[c]**t

(2) This frequency is also available to
Business Radio Service licensees for use
at stations.outside Standard
Metropolitan Areas having 50,000 or
more population (1950 Census).

* * * * *

(11) This frequency is shared with the
Forest Products and Special Industrial
Radio Services. Use of this frequency is
limited to stations located at least 80.5
km (50 miles) from the center of any
urbanized area of 600,000 or more
population {U. S. Census of Population,
1970}, Evidence of interservice

" coordination or a field study showing

that the minimum separation
requirements for co-channel and
adjacent channel operations have been
satisfied, is required.

* * * * *

§90.103 [Amended]

33. At § 90.103(b), correct the
Radiolocation Radio Service frequency
table to read as follows:

* * * * *

[b’] *

ao-go Radiolocation, 1ant ... 2
* * * * *
420450 " o0 e, 21
* * * * *
2450-2500 do 9,22,23
* ‘% +* * *
10500-10550  .....do. 20,22,24
* * * * *
24050-24250 ', 12,22,24
* * * * *

34. At § 90.103(c), add new
subparagraphs (22), (23), and (24) as
follows:

* * * * *

[c * % ®

(22} For frequencies 2455, 10,525, and
24,125 MHz unmodulated continuous
wave {AQO) emission only shall be
employed and a frequency stability of at
least .2 percent shall be maintained.
Such stations shall be exempt from the
requirements of Sec. 90.403(c) and (f)
and 80.429, )

{23) Devices designed to operate as
field disturbance sensors on frequencies
between 2450 and 2500 MHz with a field
strength equal to or less than 50,000
microvolts per meter at 30 meters, on a

* fundamental frequency, will not be

licensed or type accepted for use under
this part. Such equipment must comply
with the requirements for field
disturbance sensors as set forth in
Subpart F of Part 15 of this Chapter.

(24) Devices designed to operate as
field disturbance sensors on frequencies
between 10,500 and 10,550 MHz and

between 24,050 and 24,250 MHz, with
field strength equal to or less than
250,000 microvolts per meter at 30
meters, on the fundamental frequency,
will not be licensed or type accepted for
use under this part. Such equipment
must comply with the requirements for
field disturbance sensors as set forth in
Subpart F of Part 15 of this Chapter.

*

* * * s *

35. At § 90.138 correct the paragraph -
title and text to read as follows:

§90.138 Applications for itinerant
frequencies.

An application for authority to
conduct an itinerant operation in the
Business or Special Industrial Radio
Services must be restricted to use of
itinerant frequencies or,other
frequencies not designated for
permanent use and need not be
accompanied by evidence of frequency
coordination. Users should be aware,
however, that no protection is provided
from interference from other itinerant
operations.: /

§90.175 [Amended]

36. At § 90.175(d), correct
subparagraphs (4) and (10) to read as
follows:

(d * & &

(4) Apglications for a frequency
allocated primarily for the operation of
industrial, scientific, and medical (ISM)
devices, (27 MHz band).

* * *,  * *

-

(10) Applications in the Business
Radio Service for a frequency below 450
MHz where both frequencies
immediately adjacent (20 or 30 KHz)
are available for assignment in that

service,
* * * * *

§90.18<] [Amended]
. 87. At § 90.161(b), correct to read:
*

* * * *

{b) A base station licerisee who enters

. into a cooperative arrdngement in

accordance with the provisions of
paragraph (a)(2) of this section shall
obtain prior approval from the
Commission for each person who

proposes to enter into said arrangement,
*, * * * *

§90.183 [Amended]

38. At § 90.183, correct paragraph (e)
to read: .
* * * * *

(e) In order to comply with the
requirement of specific advance
approval contained in paragraphs (b)
and (c) of this section, a licensee
proposing to render a private radio
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communication service to any other
person (other than to render base
station service to the licensee of a
mobile station) shall make application
for authority to render that service with
respect to each base station involved,
naming each person who is td'receive
service and including a description of
the kind and extent of the transportation
activity in which each is engaged. When
the radio communication service is to be
rendered on a regular basis, the requests
for such authority shall be made on FCC
Form 400. However, if the service is to
be rendered on an irregular or
temporary basis, the request may be in
the manher provided for in

§90.145. * * *

39. At § 90.203, correct paragraph (a)

to read as follows:

§90.203 Type acceptance required.

(a) Except as specified in paragraph
(b) of this section, each transmitter
utilized for operation under this part and
each transmitter marketed as set forth in
section 2.803 (of part 2) must be of a
type which is included in the
Commission’s current Radio Equipment
List as type accepted for use under this
part; or, be of a type which has been
type accepted by the Commission for
use under this part in accordance with
the procedures in subparagraph (2) of
this paragraph.

{1) The Commission periodically
publishes a list of equipment entitled
“Radio Equipment List, Equipment
Acceptable for Licensing.” Copies of this
list are available for public reference at
the Commission’s offices in Washington,
D.C., and at each of its field offices. This
list includes type accepted equipment
and, also, until such time as it may be
removed by Commission action, other
equipment which appeared in this list on
May 16, 1955.

(2} Any manufacturer of radio
transmitting equipment (including signal
boosters) to be used in thess services
may request type-acceptance of such
equipment following the procedures set
forth in subpart J of part 2 of this
chapter. Type acceptance for an
individual transmitter or signal booster
also may be requested by an applicant
for a station authorization by following
the procedure set forth in part 2 of this
chapter. Such equipment if type
_accepted will not normally be included
_in the Commission’s “Radio Equipment
"List” but will be individually
enumerated on the station authorization.

* +* * * *

§90.203 [Amended]

" 40. At § 90.203(b), correct
subparagraph (5) to read as follows:
*

* * * *

)'Q'

(5) Transmitters used in radiolocation
stations in accaordance with Subpart F
authorized for industrial applications
{old Part 92) prior to January 1, 1978.

* « * -

§90.205 [Amended]

41. At § 90.205(b), correct footnote 7 of
the maximum power table to read:

* * * L] L 4
. & %
(") The output power of a transmitter on
any authorized frequency in this band shall
not exceed 2000W.

* « . ® * -

§90.207 [Amended]
42, At § 90.207(h), correct to read:

* * * &*

(h} For telemetry operations, when
specifically authorized under this part,
only A1, A2, F1, F2, or F9 emission will
be authorized.,

* * - + -

§90.209 [Amended]

43, At § 90.209, correct paragraph (e)
to read as follows:

* * * - L ]

(e) When radiation in excess of that
specified in paragraphs (c) and (d) of
this section results in harmful
interference, the Commission may
require, among other available remedies,
appropriate technical changes in

equipment to alleviate the interference.
* - * L 4 -

§90.213 [Amended}

44, At § 80.213(a) correct the
Frequency Tolerance table as follows:

(a] * ® *
B51-865. IS 6I5

CL015 00015

* * - -« *

45. At § 90.217, Exemption from
technical standards. correct the text to
read as follows:

§90.217 Exemption from technlcal
standards.

Transmitters used at stations licensed
in the Business Radio Service which
have an output power not exceeding 120
milliwatts are exempt from the technical
requirements set out in this subpart:
Provided, however, that the sum of the
bandwidth occupied by the emitted
signal plus the bandwidth required for
frequency tolerance shall be so adjusted
that any emission appearing ona
frequency 40 kHz or more removed from
the assigned frequency is attenuated at
least 30 dB below the unmodulated
carrier. Oaly type accepted transmitters
may be used.

Such transmitters may operate in the
continuous carrier transmit mode.

§90.241 [Amended]

46, At § 90.241, delete paragraph (b} in
its entirety.

47. At § 90.241(c), correct
subparagraph (3} to read:
* ] L ] - "

c)"t

(3) The height of a call box antenna
may not exceed 6.1 meters (20 feet}
above the ground, the natural formation,
or the existing man-made structure
(other than an antenna supporting
structure) on which it is mounted. * * *
* * k 4 A *

§90.257 [Amended]

48. At § 90.257(b), correct
subparagraph (1) to read:
- - * - *

* % R

(1} Mobile operation on frequencies in
the 7276 MHz band (see 90.257(a){1)} is
subject to the condition that no
interference is caused ta the reception of
television stations operating on
channels4 ors. * * *

* * * - *

49. At § 90.261 (a). (b}, and {(c) delete
frequencies that are tabulated
numencally in horizontal rows and
recast in vertical columns as follows:

[8] * % %

Frequencies MHZ -
451025 452,150 456479 457625
451.050 452175 455,425 45T €50
451.075 452260 455450 457675
451100 452225 458475 457.7C0
451125 | 452259 455500 457725
451,159 452275 456525 457750
453175 452320 456550 457.775
451200 452325 456575 457.800
451225 452350 4SG.ECO 457825
451259 432375 455625 457,850
£351.215 452420 456650 457.8375
451230 452425 435675 457500
258325 452.450 456.7¢3 457.975
2451350 452475 458725 458050
251375 452500 455,750 482205
251479 432625 458775 452225
£51.425 452£50 455825 452253
251450 452675 456850 452275
451475 - 452700 458875 462320
251539 452725 455560 432325
2451525 452750 455925 452350
251559 422775 435950 452375
451.575 452800 455975 432400
£51.£30 452825 - 457050 452425
451625 252850 457.025 432450
451€50 452875 457.050 452475
454575 452630 457075 452508
431729 4352475 457.100 452523
451725 453620 457125 457200
451750 423.025 4357150 437225
451775 455650 457475 437253
. 451.825 453675 457200 452275
451£39 453100 457225 457220
451815 453325 457220 457325
431579 425150 457215 437352
451625 453175 457330 457375
451520 458200 457325 ,437420
451.975 456225 457350 437.425
452629 458250 457375 457450
452025 455275 457430 457473
452650 478250 457425 437502
452075 455325 457.450 457525
422109 455350 457.475
452125 423375 457.5C0
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(b)* ** Frequencies MHZ—Continued lxcelnsees may not thr}(:ugh wnttelri\ or
460.500 465.150 467.300 oral agreements or otherwise, relieve
Frequencles MHZ 4055  4g5i75 467025 themselves of any duty or obligation
wo s o s e gm0 imposed upon them, by law, ag
452150  453.600 457.850 460.200 460625 465250 467.400 ' licensees.
452200 453.625 457.875 460.225 462200 465275 467.425 P
452.225 453.650 457.900 460.250 462225 465300 467.450
452.250 453,675 458.050 460.275 4220 deaazs 467475 54. At § 90.403, correct paragraph (f)
452.275 453.700 458.100 460.300 - - 465. . ’
452.300 453.725 458.150 460.325 462.300 465.375 467.525 to read:
452.325 453750 458.200 460350 de2325 465400 T T
:ggiggg 32:2703 ggﬁ " 460.400 462375 455450 (f) Stations licensed in this part shall
452.400 453.825 458275 460.425 462.400 465.475 not continuously radiate an
452.425 453.850 458.300 460.450 '462.425 465500 )
452450 453875 458325 460.475 462450 465525 unmodulated catrier except where
452.475 453.900 458.350 460.500 462.475 465.550 required for tests as permitted in Section
prryer Bty 46055 proyer S 90.405, except where specifically
452650 453.975 458.425 460.575 465025 465625 permitted by this part, where
ggg%g 32;'?% :gzgg ae0e00 :g-g?g 32;2222 - specifically authorized in the station
452725 457150  458.500 465.025 485100  467.250 authorization, or on an as needed basis
452.750 457.200 468,525 465.050 465.125 467.275 in the Radiolocation Radio Service.
452.775 457.225 458550 46075 . % e 2w P
452.800 457.250 458, 3 .
452.825 457.275 458,600 465.125 R
452850 ,  457.300 458.625 :gg.:;g §90.303 [Amended] §90.425 [Amended]
650 :
iao00  4svasy  4sers 463200 50. At § 90.303(a), correct the table 55. At § 90.425(a), correct
gg-ggg 457.375 458700 ao5.228 “Frequency Availability for Land Mobile  subparagraph (3) to read:
3 457400 . 458, " .
453450  457.425  458.750 asszrs  Use” to Eeid as follows: ox
453.200 457.450 458.775 fs‘éssgozg (a) (@) * **
453.225 457.475 458.800 : e orsceman A . )
453250 Praipied 48825’ 465350 New Yor/NE.  404S16" 7359307 14 470470 (3) * * * Further, a single mobile unit
isaars 4TSS ABBS e 15 4s4s2  in the licensee’s authorized geographic
453325 457.575 458.900 :gg.zgg o * * * * * a&‘ea oif operatlon mgy]}ransmxt s}lation
453.350 457.600 458.925 ) . identification on behalf of an
453375 457.625 458.950 465475 Sanfrandscol eugr 1222440 16 482488 r o b i Of; h ¥l°tt er
453.400 457.650 458.975 465.500 — 16 do2-408 opera ing mobile units in the fleet.
453.425 457.675 460.025 465.525 - r  x o+ %
453.450 457.700 460,050 465.550 o ox ok x %
453475 457725 460.075 465575 Wash. DG/ 56. At § 90.425(d), correct
. 453.500 457.750 460.100 ! vy .
. 453525 457775 460425 465625 v iubpiragrafh (11 to l‘ef!d
Q%" 77°00°33" ... 17 488-;83 @ * ’
18 494~
Frequencies MHZ * o * * (1) It is a mobile station operating on
451025 450050 456275 458975 ' §90.369 [Amended] the transmitting frequency of the
451.050  453.100 456300  458.400 . associated base station,
451076  ¢53.150 456325  458.425 51. At § 90.369(f) delete portion of * * " * *
G125 sazs  4soms  ssas  Paragraph (f) beginning “There shall be
451150 453250 456.400  458.500 no limit * * *” which duplicates §90.463 [Amended]
. 453.275 456425 458,
451200 453300 155450  ome0 paragraph (e). 57. At § 90.463(e), correct
451.225 ! 456.475 .
@iors  4aas 450500  sigss  $90371 [Amended) subparagraph (2) to read:
451.300 453.375 456.525 458.625 { '
151925 Pragyid 45655  domccn 52, At § 90.371, correct paragraph (a) (e)* * *
451350 453425 456575 458,675 to read: (2) To terminate any tr tssl .
451.375 ! 456,600 ny transmissions o
prigtid jgg :;‘5’ piogesd 33‘522 (a} The maximum number of b b y
. 451425 453500 456650  458.750 frequency pairs that may be assigned for cogllr.numcatlon‘[s) t_etween point?iin the
41450 453528 4676 asarrs  the operation of a trunked radio system put ic gortr}xlmunlxca txon 55{ stemfan
451500 453575 456725  seoose  shall be twenty. The minimum number - POMMSIN ?'pnva e sysiem o
- s dsas0 456780 4sgeso  of frequency pairs that may be assigned communication. . .
. : - 458.875
451675 453650 456225 0500 ior ;he operation of such a system shall
451.600 ! : 458.925 e five.
451625  453.700 456875  455.850 . s e x s §90.471 [Amended]
s Ty dteees o002 58. At § 90.471, correct to read:
451.700 453,800 456950 460075 §90.403 [Amended] * * * See §§ 90.485 through 90.467,
451.725 453,825 456.975 460.100 - -
451.750 gg.ggg iilﬁ%’ 460125 _ 53, ﬁt § 90.403, correct paragraph (b) §90.555 [Amended]
451.775 . 460.150 to read:
451825 453900 3;-2;2 460.175 (@ * * * 59. At § 80.555(b), correct the
451,850 X . 460.200 : .
451875 453850 457175  4g0po5” b) In ca t th Combined Frequency List as follows:
P ot sorers o2z carrying out their ..
451925 456025 458000 450250 responsibilities under § 90.403(a),
asro50 456050 asa.0%0 480275 licensees shall be bound by the (b) * * *
O 4sea00 458200  agoges  Provisions of the Communications Act 16051715 IR.ccumsmsmmmmnsnuns Radiclocation.
452.025 3:2.:523 458228 450350 of 1934, as amended, and by the rules * * *  x
. 460.375 : et
452075 4sea7s 48275 4poaco  nd regulations of the Commission 25053500 PL, PS.cmecmerns Stalo Gl :
452475 456200 458300 450425  governing the radio service in which 2726 PL,PS.... Do.
452075 456.225 . 460.450 i SHY 3 : * * * + *
452075 US00ES 458350  40uve their facilities are licensed: and
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20565 18, IF, IM, IR, IS, IT, IW, IX, Developmental 452700 LM 482500 X 4
A . 452725 LM 452525 [F, 1P, IT, IW, X
* * * * * 452750 LM 482550 (4)
! 452775 LM,LR 462575 (4)
33.00-3301 PF, PH, PL, PO, PP, Developmental, 452800 LM 402600 (4)
PS, LA, LM, LR, LX. 452825 LM, LR 482625 (4) e s
* * * * * 452850 LM ﬁ‘g 3.__.______._—.
. 452875 LM, LR S,
3399-34.00 PF, PH, PL, PO, PP, Developmental ™ . N . N . 482700 (4)
PS. PrYy Cr I N, .
35.00-3501 IB,IF, IM, 1P, 1S, 1, Do. 456,175 IR, IP, IT, IW, IX Da. * . - * *
W, X, IY. 456200 IW Do .
- * - - * 456225 [F, [P, T, IW, IX Do, 485525 PF, PP, PS Nenyoice.
. 456250 W Do. 4E5550 PF, PP, PS Bo.
ﬁﬁﬁ? 1B, 1F, IM, IP, IS, W,  Deveiopmental 456275 IF,IP, M, W, IX Do . * * * *
37.00-37.01 [B,IF, IM, IP, IS, W, Do- * * * . . 467200 IX, Mctile only.
X Y. . 456375 IF;IP, IT, W, IX Do. 457225 IX. Do.
* * * * * 456400 IT Do, 467250 X Do.
456425 IF, 1P, IT, W, IX Do. 461215 KX Do.
4506 PP . Do 456450 1T Do. 4570 IX Do.
o+ x  x & 458475 IF, IP, IT, IW, IX Da. 467325 X Do
456500 IT Do. 467350 X Po.
4572 PH 457315 X Do.
456525 IF, IP, IT, W, IX Do
* * * * * - 456,550 lP. jid m 457400 X Do.
456575 IF, 1P, IT, IW, IX Do. ASTAZS X, Do.
LY R 46TAS0 Koo B
456.600 1P, IF Do.
L 456625 IF, I, IT, W, IX Do, 457415 IF, 1P, IT, TN, X Do
150775 PS ~ Moble. 456650 b, 1P .y ‘i EETWE—. Do
150790 PS Do. 456.675 IF, IP, IT, W, IX Do sz BRI - B
* * * * * * * * * * 4657575 (4) Do.
150935 PH,IB 18 use mited to P.R. 457325 UM, LR Do. 467.600 Da.
and V.L 457350 LX. Do, 457625 (4) Do.
* N . . N 457375 UM, LR Do 48750 @ Do.
St o oo o
151490 PO,IS ISusenotpermitiedin ~ 457.425 LM,LR Do. ) e ——
PR.andVL 457.450 LX Do. 40175 4} Do.
* * * * * 457475 UM LR Do. L ] . * * *
* * * * * 806-821 A SYCS s Ml -
A i — 57625 LM - 851-858 AlSwcs______ Base ormctie.
* * 457650 LM Do 1427-1435 Al Sves. Exc. IR, Fixed, base, or mebile.
17320375 1B, IF, IX, IP, 1S, IW, PL R/G and Telemety. 257675 LM Do, 2450-2500 A1 SYCS oo Basa of makile
1732100 1B, IF, [X, IR, 1S, iW,PL.  Do. 257700 M Do 2000-3700 IR So limitaticrs.
173225 IY,IM 457725 LM Do. B250-5650 1A Po.
1732375 1B,IF, IX, IP, IS, W, PL.. Do. 457750 LM . Da. B400-8500 AX Syes. Exc. I8, IR.. Developmental.
173250 IF, 1P, W oo Soo limitations. AS7.775 LM Do. 8500-10550 A oo cns.
173.2625 1B, IF, IX, IP, IS, IW, PL.. R/C and Telemetry. 457500 LM 10550-10680 A7 Sves. Exc (A )
173275 IY,IM 457825 LM LR 13400-14000 R See liritatiens.
1732875 1B,IF,IXIP,1S,IW,PL.  Do. 457850 LM 1570017700 R Do
173300 IF, IP, Woereeoeeeeeeoeee Se Eimitations. 457875 LM LR 23000-24250 R, Do
1733125 1B, IF. IX, IP, IS; IW, PL. R/C and Telemetry, 330006000 Memoree D
173325 1Y, IM coeeeeeeeeesreeseaannenens * * * * * * . * * *
1733375 IB,IF, X, IP,1S,IW,PL..  Do. 458025 PL PS e
173350 IF, IP, Woror— . Se@ Brritaons. P %m”
1733625 1B, IF, IX. IP, IS, W, PL.. R/G and Telemetry. . . . N N §90.560 [Amended]
173375 Y, M e
1733000 B F X P.S.W.PL. 458075 PLPS 0o, 60. At § 90.560, Cross Reference Table,
Do.. ) . s e s s add items as follows:
17339625 IB,IF,IX,IP,1S,IW,PL  Do. . « . N .
216-220 IW, IP, IF, IS, 18, IX, T Telemetry 458125 PLPS Do.
420450 [Reeeieereeeececmrreceeeeenn S8 fimitations. * * * * x 83.570-00.403{(a) General Do.
* * * * * Oyperatng Requicerents.
458175 PL,PS. Do. . . . . .-
451.175 W, IR, IF, IT, IX * * * - *
451.200 (Wereer . §1.301-0065{a) PotcloumRasio  Mince rewerding.
451225 W, IP, IF, IT, IX 458225 Plammsm s Serdice. « Cembined with otter
451250 IW. * * * Y * sectons.
451275 W, 1P, IF, IT, IX
451300 T 458275 Plurssoimesassns * * - * *
pripr-gt *oor r k0 Federal Communications Commission.
» . 3 03
451375 IF, IP, 1T, W, IX 458325 Plase—e—e e William J. Tricarico,
451.400 IT v * * * " ) -
451.425 IF, IP, IT, W, IX 458375 P Secrelary.
451.450 IT Fied -
451450 e . . . . . [FR Dee. 79-17018 Filed 6-4-79: 8:43 am]
451500 1T 458.425 BILLING CODE 6712-01-4
451525 IF, 1P, IT, W, IX . *”"""“"'—"—"‘ N
451550 [P, IF oo * —
451.575 IF,IP, IT, W, IX 458475 PL
451.600 IP,IF
pripe iR * * . . * INTERSTATE COMMERCE
451,650 (P IF oo 460525 PP,PS———_____ Medcalewodepach, ~ COMMISSION
451675 IF, IP, T, IW, Do 460550 PP, PSemee
* * * * * * * * * * 49 CFR Part 1033
452325 LM, LR e 462200 IX
452350 LX cereeremrsmrsernrerrasreme . 462225 IX
52378 LMIR proy gy [Amdt. No. 1 to Second Rev. S.0. No. 1305]
452400 LX 462275 IX
452425 LM, 1R 452300 1X Car Service; Distribution of Frelght
452450 DX 462375 IX Cars - .
452475 LM, LR sttt 482400 X,
452625 LM oo . 462425 X,
452650 LM 452450 IX AGENCY: Interstate Commerce
452675 LM 452475 IF, IP, IT, W, X Commission.
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ACTION: Emergency Order.

SUMMARY: Amendment No. 1 to Second
Reviged Service Order No. 1305
authorizes the ATSF and the UP to
substitute two refrigerator cars for each
boxcar ordered. The minimum weight to
be applied to each set of two such cars
is the minimum weight applicable to the
boxcar ordered. The consent of the
shippers is required. -

pATES: Effective 11:59 p.m., May 31,

1979, and continuing until further order _

of this Commission.

FOR FURTHER INFORMATION- CONTACT"]
Kenneth Carter, (202) 275-7840
Decided May 30, 1979.

Upon further consideration of Service
Order No. 1305 (43 FR 60276), and good
cause appearing therefor:

It is ordered: § 1033.1305 Service
Order No. 1305 (Distribution of Freight
Cars) is amended by substituting the
following paragraph fj) for paragraph G
thereof:

(i) Expiration date. The provisions of
this order shall remain in effect until
modified or vacated by order of this
Commission.

Effective date. This amendment shall
become effective at 11:59 p.m., May 31,
1979.

(49 U.S.C. (10304-10305 and 11121-11126})

This amendment shall be served upon
the Association of American Railroads,
Car Service Division, as agent of all
railroads subscribing to the car service
and car hire agreement under the terms
of that agreement, and upon the
American Short Line Railroad
Association. Notice of this amendment
shall be giver to the general public by
depositing a copy in the Office of the
Secretary of the. Commission at
Washington, D.C., and by filing a copy
with the Director, Office of the Federal
Register.

By the Commission, Railroad Service

Board, members Joel E. Burns, Robert S.
Turkington and John R. Michael.

H. G. Homme, Jr.,
Secretary.
[FR Doc. 78-17407 Filed 6-4-79; 8.45 am]

- BILLING CODE 7035-01-14
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Proposed Rules

Federal Register
Vol. 44, No. 103

Tuesday, June 5, 1979

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is to give interested persons an
opportunity to participate in the rule
making prior to the.adoption of the final
rules.

OFFICE OF PERSONNEL -
MANAGEMENT

[5 CFR Part 890]

Federal Employees Health Benefits
Program; Benefits for Members of
Medically Underserved Populations

AGENCY: Office of Personnel
Mangement.

ACTION; Proposed Rulemaking.

SUMMARY: The Office of Personnel
Management is amending its Federal
Employees Health Benefits (FEHB)
regulations to add a new Subpart G
regarding FEHB benefits for insured
individuals who are members of a
medically underserved population as
defined by section 1302(7) of the Public
Health Service Act (42 U.S.C. 300e-1(7)).
This action is necessary to facilitate
administration of section 8902(m)(2) of
Title 5, United States Code, as added to
the FEHB Law by Pub. L. 95-368,-
approved September 17, 1978,

DATE: Written comments will be
considered if received no later than
August 6, 1979.

ADDRESS: Send written comments to
Craig B. Pettibone, Chief, Office of
Policy Development and Technical
Services, Retirement and Insurance
Division, Office of Personnel
Management, 1900 E Street NW. (Rm.
4351), Washington, D.C. 20415.

FOR FURTHER INFORMATION CONTACT:
Bonnie Rose, Office of Policy -
Development and Technical Services,
Retjrement and Insurance Division {202-
632—4634).

SUPPLEMENTARY INFORMATION: Section 1
of Pub. L. 95-368 amended chapter 89 of
Title 5, United States Code to add a new
subsection 8902(m])(2). It states thatif a
contract under the FEHB Program
provides for payment or reimbursement
of the costs of health services related to
the care and treatment of a particular
health condition, the carrier (except
comprehensive prepayment medical
plans) must pay benefits up to the limits

hY

of its contract for care or treatment
properly yendered by any person
licensed under state law to provide such
service when the servick is provided to
an individual who is a member of a

- “medically underserved population”. For

FEHB purposes, “medically underserved
population” has the same meaning as
under section 1302(7) of the Public
Health Service Act (42 U.S.C. 300e-1(7)):

{The] population of an urban or rural area
designated by the Secretary [of the °
Department of Health, Education, and
Welfare] as an area with a shortage of
personal health services or a population
group designated by the Secretary as having
a shortage of such services.

The practical effect of this amendment
is to require that is an FEHB contract
provides payment or reimbursement for
certain health services only if rendered

- by a specific category of medical
- practitioner (e.g. doctor, orthopedic

surgeon), the carrier will also be
required to pay or reimburse for the
same services from any other category
of health practitioner who is properly
licensed by state law to render such
service when the service is provided to
an enrollee of the plan residing in an
area designated by DHEW as having a
medically underserved population.

Section 3 of Pub. L. 95-368 further
provides that section 8902(m)(2) shall
apply to services covered under FEHB
contracts entered into or renewed after
December 31, 1979, except that such
provision shall not apply to services
provided after December 31, 1984.

Accordingly, it is proposed that a new
Subpart G be added to Part 890, Title 5,
Code of Federal Regulations, as set out
below:

Subpart G—Benefits for Members of
Medically Underserved Populations

Sec.

890.701 Definitions.

890.702 Payment to any licensed
practitioner.

890.703 Identifying claims from MUA’s.

890.704 "Verifying state licensure of
practitioner,

- Authority: 5 U.S.C. 8913

§890.701 Definitlons.

For purposes of this subpart—

(a) “Health Benefits Plan' means the
government-wide service benefit plan,
the government-wide indemnity benefit
plan, or an employee organization plan

as described under 5 U.S.C.8903 (1) (2),
and (3), respectively.

(b) “Medically Underserved Area
(MUA)"” means a geographic area
designated by the Secretary of Health,
Education, and Welfare as possessing a
medically underserved population
within the meaning of section 1302(7) of
the Public Health Service Act [42 U.S.C.
300e-1(7)]. DHEW responsibility for
determining shortage areas under
section 1302(7) has been delegated to
the Bureau of Community Health
Services, Health Services
Administration, DHEW. A list of MUA’s
was published as Part IV of the Federal
Register for Friday, October 15, 1976 {41
FR 45718-45777]; this will be revised and
published periodically. MUA
designations correspond to U.S. Census
of Population boundaries. The list is
structured with the states in
alphabetical order; MUA designations
within each state are arranged
alphabetically by county under headings
which identify total counties, minor civil
divisions/census county divisions
within counties, census tracts within
counties, and groups of census tracts.

(1) “Census Tract” is a small,
relatively permanent, numerically
identified area into which a large city
and adjacent areas are divided for the
purpose of compiling census data. (The
average census tract contains about
4,000 residents and is usually *
homogeneous in population
characteristics, economic status, and
living conditions.}

(2) “Minor Civil Division (MCD)” isa
primary political or administrative
subdivision of a county, such as a
township or precinct, used for compiling
census data in non-metropolitan areas.
(In 21 states, MCD's are unsatisfactory
for census purposes, primarily because
their boundaries frequently change,
consist of imaginary lines, or are not
well known by local residents. In these
states, census county divisions (CCD) -
have been established by the U.S.
Census Bureau in cooperation with state
and local officials.)

§8590.702 Payment to any licensed
practitioner.

(a) Except as provided in paragraph
(b) of this section, if a health benefits
plan’s contract provides for payment or
reimbursement of the costs of a
particular health service only if
rendered by a specific category of



”

32224

Federal Register / Vol. 44, No. 109 / Tuesday, June 5, 1979 / Proposed Rules

medical practitioner, the plan must also
provide benefits up to the limits of its
contract, for the same service when
rendered by any other category of health
practitioner who is licensed under
applicable state law to provide such -
service, if the service is provided in a
medically underserved area to a plan
enrollee who is a resident of such area.

(b) Paragraph (&) of this section only
applies to health services provided
before January 1, 1985, under contracts
which become effective after December
31, 1979, ’ .

§890.703 ldenﬂfylﬁé claims from MUA’s.

(a) Before denying any claim for
benefits for health services provided
after December 31, 1979 and before
January 1, 1985, solely because the
service was not performed by a certaim
class of practitioner, a health benefits
plan claims office shall (1) determine
whetber the practitioner is licensed
under the laws of the state where the
service is rendered to provide such
service and (2) note the practitioner's
professional address and the residence
of the enrollee to whom service is
provided and consult the latest
Designation of Medically Underserved
Areas published in the Federal Register
as of January 1, 1980, and any
supplements thereto. which the plan may
receive from the Bureau of Community
Health Services, Health Services )
Administration, Department of Health,
Education, and Welfare, pursuant to an,
agreement between DHEW and the
Office of Personnel Management, to-
determine whether the county, or
portion of the county, in which the
practitioner and enrollee are located has
been designated as an MUA. For
purposes of this subpart, if an, area is
desigrated as an MUA on or after’
January 1, 1980, a subsequent change in
status prior to January 1, 1985, shall
have no affect gn payment of benefits
under this subpart.

(b) If the health benefits. plan claims
office is unableto determine the
geographic boundaries. of an MUA.
listing, the claims office should request
assistance from the Department of
Health, Education, and Welfare. Carrier
" requests for MUA information should be
addressed to: )

Mr. Edwin G. O'Neill, ChieF, Positive
Programming Branch, Bureau of
Community Health Services, Health
Services Administration, Department of
Health, Education, and Welfare, 5600
Fishers Lane, Rockville, Maryland 20852,
Telephone: (301) 443-1022.

(c) Employees and annuitants enrolled
in health plans subject to this subpart
should request assistance from their

~ Manpower (DHEW Publication No.

' (DHEW Publication No. (HRA) 76-34).

_Service

" column, the filed date and time, *Filed

Agricultural Marketing Service
[17 CFR Part 916]

Nectarines Grown in Californla;
Proposed Extension of Grade and Size

plan’s claims office in verifying whether
the area in which they live has been
designated as medically underserved for
purposes of this subpart.

(d) Whenever a claim is denied
because the practitioner's professional

address is not located in an MUA, the Requirements
claim shall be reconsidered with AGENCY: Agricultural Marketing Service,
evidence that the health service was USDA.
actually provided in; and to a resident ACTION: Proposed rule.
of, an MUA. : . - t

N SUMMARY: This notice proposes to
E;iggg:e:’e"fﬂnQ Stafe licensure of . extend through May 31, 1980, the current

minimum grade requairement—U.S. Na.
1, with a slightly smaller allowance for
scarring and an increased tolerance for
fruit not well formed but not badly
misshapen—for California nectarines. In
addition, the proposal would continua
the current minimum size requiremonts
for 50 named varieties of nectarines,
These requirements are designed to

To assist claims offices in making
practitioner licensure determinations,
the Office of Personnel Management
will furnish the following materials;

*(a) State Regulation of Health

(HRA) 77-49). This publication lists
health occupations licensed in the 50
states and the District of Columbia and  provide for orderly marketing in the
the name of the licensing agency should  jAterest of producers and consumers.
information on the scope of the license DATES: Writt t th

be required. . -DATES: Written comments must be

. , received on or before July 9, 1978.
(b) Licensure Information System. Proposed effective date: July 26, 1979

ADDRESS: Send comments to the hoaring
Clerk, United States Department of

. Agriculture, Room 1077 South Building,
Washington, D.C. 20250, where they will
be made available for public inspection
during regular business hours (7 CFR
1.27(b)).
FOR FURTHER INFORMATION CONTACT:
Malvin E. McGaha, (202) 447-5975,

. SUPPLEMENTARY INFORMATION:
Nectarine Regulation 11 (§ 916.353; 44
FR 29641) sets forth the current grade
and size requirements for the handling
of nectarines grown in California.

« through July 25, 1979. This proposed
amendment would continue these
requirements through May 31, 1980. The
proposal was recommended by the
Nectarine Administrative Committee
established under the marketing
agreement, as amended, and Order No. -
916, as amended (7 CFR Part 916). The
marketing agreement and order regulate
the handling of nectarines grown in
California, and are effective under the
Agricultural marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674).

This proposal has not been N
determined significant under the USDA
criteria for implementing Executive
Order 12044.

The committee estimates shipments of
California nectarines at 14.8 million
packages, compared with actual
shipments of 12.0 million packages last
season. Shipments of nectarines from
the production area are currently
underway.

The grade and size requirements are
designed to permit shipment of ample

This pamphlet explains the use of a
computerized system maintained by the
Health Resources. Administration,
Department of Health, Education, and
Welfare on state laws affecting the
licensure of health occupations. *

Office of Personnel Management.
Beverly M. Jones,

Issuance Systems Manager-

{FR Doc. 78-17315 Filed 8-4-78: 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE .
Animal and Plant Health Inspection

[7 CER Part 301}

Proposal To Amend Japanese Beetle
Program Manual

Correction

In FR Doc. 79-15306, published at page
28382, on Tuesday, May 15, 1979, the
following corrections are made: -

1. On page 268382, in the middle
column, in the fourteenth line, “(76 CFR
1.27(c))” should be corrected to read *(7
CFR 1.27{c)}"";

2, On page 28383, in the first column,
the second paragraph “(d)" should be
corrected to read “d"; ,

3. On page 28383, in the middle

5-15-79; 8:45 am”, should be corrected to
read “Filed 5-14-79; 9:36 am”.
BILLING CODE 1505-01-8 -
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supplies of nectarinés of acceptable
grades and sizes in the interest of both
producers and consumers pursuant to
the declared policy of the act.

Under the proposal, the provisions of
Nectarine Regulation 11 (§ 916.353; 44
FR 29841] would be amended to read as
follows: -

§916.353 Nectarine Regulation 11

(2) During the period July 28, 1979,
through May 31, 1980, no handler shall
handle:

{1) Any package or container of any
variety of nectarines unless such

nectarines meet the requirements of U.S.

No. 1 grade: Provided, That nectarines 2
inches in diameter or smaller, shall not
have fairly light colored, fairly smooth
scars which exceed the aggregate area
of a circle 3% inch in diameter, and
nectarines larger than 2 inches in
diameter shall not have fairly light
colored, fairly smooth scars which’
exceed an aggregate area of a circle %
irich in diameter: Provided further, That
an additional tolerance of 25 percent _
shall be permitted for fruit that is not
well formed but not badly misshapen.

{2) Any package or container of
Mayred variety nectarines unless:

{f} Such nectarines, when packed in
molded forms {tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the -
requirements of a standard pack, not
more than 112 nectarines in the lug box;

(ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (2)
are of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 105 nectarines.

{3} Any package or container of
Mayfair variety nectarines unless:

(i} Such nectarines, when packed in
molded forms {tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 108 nectarines in the lug box;

(if) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (3)
of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 102 nectarines.

{4} Any package or container of
Apache, Armking, Crimson Gold, Early
Red, Early Star, Early Sungrand,
Firebrite, Independence, June Belle, June
Grand, Kent Grand, May Grand, Moon

Grand, Red Diamond, Red June, Spring
Grand, Spring Red, Star Grand I, Star
Grand I, Summer Grand, Sun Grand, or
Zee Gold variety nectarines unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No. 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not
more than 98 nectarines in the lug box;
or

(ii} Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (4)
are of a size that a 16-pound sample,
representative of the nectarines in the
package of container, contains not more
than 90 nectarines.

(5) Any package or container of
Autumn Grand, Bob Grand, Clinton-
Strawberry, Ed's Red, Fairlane,
Fantasia, Flamekist, Flavortop, Gold
King, Granderli, Grand Prize, Hi-Red,
Late Le Grand, Le Grand, Niagara
Grand, Red Free, Red Grand, Regal
Grand, Richards Grand, Royal Giant,
Royal Grand, Ruby Grand, September
Grand, Tasty Free, Tom Grand, or §1-61
variety nectarines unless:

(i) Such nectarines, when packed in
molded forms (tray pack) in a No, 22D
standard lug box, are of a size that will
pack, in accordance with the
requirements of a standard pack, not -
more than 88 nectarines in the lug box;
or

(ii) Such nectarines in any container
when packed other than as specified in
subdivision (i) of this subparagraph (5}
are of a size that a 16-pound sample,
representative of the nectarines in the
package or container, contains not more
than 78 nectarines.

{b) As used herein, “U.S. No. 1" and
“standard pack"” mean the same as
defined in the United States Standards
for Grades of Nectarines (7 CFR
2851.3145~3160}); “No. 22D standard lug
box" means the same as defined in
Section 1387.11 of the “Regulations of
the California Department of Food and
Agriculture.” All other terms mean the
same as defined in this markeling order.

Dated: May 30, 1979,
D. S. Kuryloeki,
Acting Deputy Direclor, Fruit and Vegetable
Division, Agricultural Marketing Service,
[FR Doc. 7917330 Filed 6-4-TR RS ar] ©
BILLING CODE 3410-02-M

DEPARTMENT OF ENERGY
Ec.onomlc Regulatory Administration
[10 CFR Part 211]

[Docket No. ERA-R-79-28] ‘

Proposed Amendments to Include
Additional Petroleum Substitutes in
the Entitlements Program

AGENCY: Economic Regulatory
Administration, Department of Energy.

AcTioN: Notice of Proposed Rulemaking
and Public Hearing.

SUMMARY: The Economic Regnlatory
Administrative (ERA) of the Department
of Energy (DOE) is proposing
amendments to the Mandatory
Petroleum Allocation Regulations {10
CFR Part 211) which would provide for
the antomatic inclusion in the erude oil
entitlements program of solid municipal
waste and solid derivatives thereof used
as fuel, the coal component of a shury of
coal and petroleum products, alcohol
derived from biomass when mixed with
gasoline to produce gasohol, shale oil
used for non-refining purposes, the
wood component of mixtures of
processed wood and petroleum product,
and methane derived from municipal
sewage or landfills. The proposed
amendments would also permit gaseouns
fuels derived from solid-waste
materials, as well as solid fuels derived
from non-municipal solid-waste sources,
to receive the same treatment as liquid
solid-waste derivatives, which are
currently eligible on a case-by-case
basis for inclusion in the entitlements
program. The purpose of the proposed
amendments would be to offset the
regulatory bias in favor of petroleum
and against non-petroleum fuel sources
which would otherwise continue until
the deregulation of crude oil prices.

DATES: Comments by August 1, 1979,
4:30 p.m.; requests to speak by July 10,
1979, 4:30 p.am.; hearing: July 17, 1979,
9:30 a.m.

ADDRESSES: All comments and requests
to speak to: Department of Energy,
Economic Regulatory Administration, .
Office of Public Hearing Management,
Docket No. ERA-R-79-28, Room 2313,
2000 M Street, NW, Washington, D.C.
20461. Hearing location: Room 2105, 2000
M Street, NW, Washington, D.C. 20461.

FOR FURTHER INFORMATION CONTACT:

Robert C, Gillette (Office of Public Hearing
Management), Economic Regulatory -
Administration, Room 2222 A, 2000 M
Street, N.WW., Washington, D.C. 20461, (202)
254-5201

William L. Webb (Office of Public
Information), Economic Regulatory
Administration, Room B 110, 2000 M Street,




32226

Federal Register / Vol. 44, No. 109 / Tuesday, June 5, 1979 / Proposed Rules

N.W., Washington, D.C. 20461, (202) 634~
. 2170. . .

Norman Breckner (Regulations and
Emergency Planning), Economic Regulatory
Administration, Room 2310, 2000 M Street,
N.W., Washington, D.C. 204861, (202) 254~
7477,

David A. Welsh (Entitlements Program),
Economic Regulatory Administration,
Room 6125, 2000 M Street, NNW., -
Washington, D.C. 20461, (202) 254-3336.  _

Jack O. Kendall (Office of General Counsel),
Department of Energy, Room 8A-127, 1000
Independence Avenue, S.W., Washington,

. D.C. 20461, (202) 252-6739.

* SUPPLEMENTARY INFORMATION:

I. Background

1L Proposed Amendments
IIL. Proposed Effective Date
IV. Comment Procedures
V. Other Matters !

L. Background

On May 12, 1978, we issued a final
rule (43 FR 21429, May 18, 1978) which
amended the Mandatory Petroleum
Allocation Regulations to provide for the
inclusion of shale oil produced from
domestic sources and used in a refinery _
in the crude oil entitlements program. In
addition, the final rule provides that
other synthetic liquid fuels (as well as

. shale oil used for non-refining purposes)
produced from domestic sources may
also earn entitlement benefits, following
a brief review procedure whereby we

determine the eligibility of an applicant °

on a cage-by-case basis. On January 19,
1979, we adopted guidelines setting forth
the procedures and criteria under which
we review each application and
determine ‘an applicant’s eligibility to
participate in the entitlements program
(44 FR 6895, February 5, 1979).,

The purpose of the May 1978 final rule
was to permit liquid synthetic fuels to
receive the same treatment under the
entitlements program as crude oil not
subject to price regulation and, thereby,
eliminate the disincentive to the
production and use of these fuels
created by our regulatory scheme for
petroleum. Based on the comments
received in response to the May 1978
notice and other available information,
we have concluded that the entitlements
program should be amended to provide
entitlement benefits for additional
synthetic fuels produced from domestic
sources. .

IL. Proposed Amendments

A. General Objectives. Most domestic
crude oil production is subject to price
regulation which keeps the cost of such
crude oil below the world market price.
The entitlements program is intended to
equalize the weighted average crude oil
costs of all refiners as a means of

ensuring that the benefits of price
regulations are equitably distributed. -
These programs combine to result in the
effective price of all crude oil used in the
United States being lower than the
world market price for crude oil.*

‘While petroleum substitutes are not
subject to price regulation, these fuels
cannot be expected to command a price
higher than the effective price of crude
oil. Furthermore, a petroleum substitute
may not be economically viable when
sold at the effective price for crude oil.
Moreover, because the pricing
regulations and the entitlements
program restrain the price of petroleum
products, they may be consjdered to
place certain petroleum substitutes ata
competitive disadvantage with respect
to crude oil and petroleum products.

Our authority to regulate crude oil
prices under the Emergency Petroleum
Allocation Act of 1973 (EPAA, 15 U.S.C.
751 et seq., Pub. L. 93159, as amended)
is currently scheduled to expire on ‘
September 30, 1981. The expiration of
such authority—or the prior
administrative deregulation of crude oil
prices—would effectively eliminate*
further disincentives to the production

- and use of petroleum substitutes which

would result from the continuation of
our current regulatory actions with
respect to crude oil pricing,

Since we believe that the regulatory
bias against synthetic fuels should be
removed as soon as pagsible, we are
proposing amendments which would
insure fair treatment of petroleum

- substitutes for the duration of crude oil

price controls. We have not, however, *
reached a final determination as to
whether our authority under the EPAA
extends to granting entitlements for
each of the proposed substitutes or
others that might be suggested. This
notice of proposed rulemaking is
intended to aid us in determining the

need for the actions contemplated -

herein and to give notice that we intend
to implement any of the proposed
actions which we deem appropriate and
within our statutory authority.

B. Calculating Entitlement Benefilts.
The May 1978 final rule to permit
entitlement benefits for synthetic fuels
has two aspects. One part permits the
automatic inclusion in the entitlements
program of a liquid synthetic fuel
produced from oil shale found in the
United States and used as a feedstock or
fuel in a domastic refinery. The second

* Those who are unfamiliar with the crude oil
pricing and entitlements programs may find a
description of these programs and their historical
development attached as an appendix to a notice of
inquiry issued by the ERA on April 5, 1878 and
entitled “Simplification of Crude Oil Price Controls”
(43 FR 15158, April 11, 1978).

part provides for the inclusion on a
case-by-case basis of other synthetic
liquid fuels (as well as shale oil used for
non-refining purposes) produced from
domestic oil shale, biomass, coal, tar
sands, or solid-waste materials, The
amendments proposed today would
make additional synthetic fuels eligible
for entitlement benefits under each part
of the current regulatory scheme.

The May 1978 final rule provides for
the issuance of entitlements with respect
to a barrel of shale oil on the same basis
as a barrel of crude oil. A liquid
synthetic fuel other than shale oil may
receive entitlements based on its per
barrel {42 gallons) heating value relative
to that of crude,oil of 40° API gravity,
whigh is established to be 5.7 million
BTU's per barrel.

We have concluded that the issuance
of entitlements under the amendments
proposed today should also reflect the
heating value of these synthetic fuels
relative to that of crude oil. We believe
the most feasible method of
accomplishing this objective would be to
base the issuance of entitlements on an
appropriate physical unit of
measurement for each synthetic fuel
proposed for inclusion in the
entitlements program. Therefore, we ate
specifically requesting comments as to
the appropriate categorization and units
of measurements for each of the
synthetic fuels to which we are
proposing to extend entitlement
benefits. Comments in this regard :
should, if possible, include a discussion
of factors affecting both the amount of
potentially available energy in each
such unit of measurement and the
amount of energy which can be
practicably delivered per unit.

We recognize that the nature of some
of the petroleum substitutes covered by
this notice may make the utilization of
volumetric or weight measurements
infeasible as a basis for the issuance of
entitlements. Therefore, we also
welcome your suggestions as to other
methods for calculating entitlement
benefits which you believe would be
more appropriate,

As under the May 1978 final rule, the
synthetic fuels considered herein would
not be subject to entitlement obligations.
Thus, the treatment of these fuels would
be similar in this respect to the
treatment of imported and exempt
domestic crude oil under the

_ entitlements program,

C. Synthetic Fuels Proposed for
Inclusion.—To be most effective in
eliminating the regulatory bias against
synthetic fuels, assurance of inclusion in

"the entitlements program should be

present prior to the construction or 24
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expansion of facilities to produce or
utilize such fuels. Therefore, we stated
in the May 1978 notice that as we gained
more-experience and information
regarding synthetic fuel production we
might determine to make additional
categories of synthetic fuels eligible for
automatic inclusion in the entitlements
program.

It is our preliminary conclusion that
current information regarding the
technological development and use of
synthetic fuels warrants the automatic
inclusion of additional synthetic fuels in
the entitlements program as a means of
encouraging the further development of
these foels. Based on this conclusion, we
are proposing the amendments set forth
below. However, we are specifically
requesting comments as to the effect the
adoption of today’s proposals might
have on the commercial availability of
these synthetic fuels. Since our authority
under the EPAA to regulate crude oil
prices is scheduled to expire on
September 30, 1981, we recognize that
the increased administrative burden
associated with certain of the proposed
actions might not be justified by the
benefit to be canferred. In this regard,
we request comments on whether each
of the proposed synthetic fuels would
confinue to be viable in the event the
entitlements program is eliminated on or
prior to September 30, 1981.

1. Municipal waste. Because solid
waste represents a significant fuel
source, we are proposing to amend

“section 211.67(a)(5) to provide for the
_issuance of entitlements with respect to
solid municipal waste burned as fuel or
used to produce a solid fuel. To ensure
that entitlement benefits would be
available only to energy used for useful
purposes, entitlements would be
issuable.only to the person who first
obtains the solid municipal waste for
use as fuel or to produce a solid fuel and
certifies such use to the ERA.

Our decision to propose automatic
inclusion in the entitlements program
only for those fuels which are in solid
form and which are derived from
municipal waste sources is based on our
determiination that in viaw of currently
available information automatic
inclusien would be appropriate and

-administratively feasible only for those
fuels meeting these criteria. However,
we are also proposing that gaseous fuels
derived from solid waste materials, as
well as solid fuels derived from non-
municipal solid waste sources, be
treated the same as liquid solid-waste
derivatives, which are currently eligible
on a case-by-case basis for inclusion in
the entitlements program. In the event
we determine to adopt an amendment to

permit inclusion in the entitlements
program of solid and gaseous
derivatives of solid waste on a case-by-
case basis, the guidelines currently in
use to determine eligibility would be
revised following opportunity for public
comment to establish the criteria and
procedures we would follow in
determining the number of entitlements
and eligible recipients thereof with
respect to these fuels,

Since the heating value of municipal
waste and its derivatives can vary
greatly depending upon source and
degree of processing, we believe it will
be necessary to establish various
subcategories of this particular synthetic
fuel in order to calculate entitlement
benefits on the basis of crude oil
equivalency. You suggestions as to the
appropriate categorization of municipal
waste are invited. We request that
comments in this regard include a
discussion of the factors which affect
the energy content of this fuel source.

We recognize that a fuel may
represent the same amount of potential
energy as measured in BTU's as a barrel
of crude oil but not have the same
coversion efficency as crude oil when
burned in state-of-the-art systems to
generate useful energy. Therefore, we
are also requesting comments in this
regard with respect to municipal waste
and its derivatives, as well as other
synthetic fuels which are subjects of this
proposal. On the basis of such
comments, we may determine that
conversion efficiency factors should be
employed in calculating entitlements.

In making a final determination as to
what sources of municipal waste should
be eligible for inclusion in the
entitlements program, we will consider
the effects any action we might take
would have an such conservation efforts
as paper and plastic recycling. We
request that comments include, if
possible, an evaluation of the net energy

gain or loss which would result from the -

use for fuel purposes of sources of
municipal waste which could otherwize
be recycled.

2. Coal mixed with petrolcum preduct.
We believe that the coal component of a
slurry of coal and petroleum product
shoypld also be eligible for automatic
inclusion in the entitlements program.
Therefore, we are proposing to amend
§ 211.67(a)(5) to provide that
entitlements be issuable to the first
person who uses the coal to produce a
coal and petroleum slurry.

The issnance of entitlement benefits
to coal included in coal and patroleum
slurries would reduce the effective cost
of that coal relative to that of coal used
for other purposes. Since this result

might create an incentive to
misrepresent the intended use of coal,
the issuance of entitlements would be
conditioned upon certification that the
coal was actually mixed with a
petroleum product.

Since the heating value of coal varies
depending on the type of coal
concerned, ive are requesting specific
comments as to what categories of coal
should be utilized in issuing entitlements
based on the relative heating values of
coal and crude oil. -

3. Alcohol derived from biomass. We
have determined that ethyl and methyl
alcohol derived from biomass should be
eligible for automatic inclusion in the
entitlements program when mixed with
gasoline to produce gasohol. Our
determination to propose the automatic
inclusion of alcohol only when mixed
with gasoline is based on our
understanding that the commercial use
of alcohol as a fuel in the United States
is currently limited to its use in_
producing gasohol. However, all alcohol
derived from biomass will continue to
be eligible for inclusion in the
entitlements program on a case-by-case
basis.

We are proposing to designate
producers of alcohol used to preduce
gasohol as the eligible recipients of
entitlements, since the large number of
firms which produce gaschol might
make designation of gasohol blenders
administratively impractical. However,
we also recognize that desiznation of
alcohol producers would result in
increased opportunity for - .
miscertification since alcohol is used for
many industrial purposes, including the
production of alcoholic beverages.
Therefore, e are requesting comments
as to whom entitlements for alcchol
used to preduce gasohol should be
issuable.

In determining the appropriate
recipients of entitlements issued with
respect to alcchol, we must consider
regulations adopted by other fedsral
agencies. For example, an industrial
user of alcohol must ebtain an industrial
user's permit and post a bond in orderto -
qualify for the lower fed=ral excise tax
rate applicabl= to alcohol purchased for
non-distllation purposes. In addition,
effective January 1, 1978, purchasers of
gasoline which is blended with alcchol
to praduce gasohol may apply to the
Internal Revenue Sarvice for exempticn
from the normally applicable four-cents-
per-gallon federal excise tax on gasoline
sales. We request that comments
regarding the appropriate placement of
entitlements with respect to alcohol be
prepared in view of these
considerations.
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Today's proposal covers both ethyl
and methyl alcohol. We recognize,
however, that methyl alcohol is not as
widely utilized as ethyl alcohol as a fuel

.’ gource primarily because it is more

volatile than ethyl alcohol. Specific
comments are requested to aid in our
further consideration as to whether
entitlement benefits should be granted
to both of these products.

4, Shale oil used for non-refining
purposes. Shale oil used in a refinery is
currently eligible for automatic inclusion
in the entitlements program. However,
shale oil used for non-refining purposes
is eligible for entitlement benefits only .
following review by the ERA on a case-
by-case basis. . ‘

We believe that all shale oil produced
from domestic sources should be eligible
for automatic inclusion in the
entitlements program. Therefore, we
propose to amend § 211.67(a)(5) to
provide that with respect to shale oil
used for non-refining purposes; the
producer of the shale oil shall be issued
the same number of entitlements that
would be received by a refiner if each
barrel of the shale oil were a barrel of
crude oil.

Our tentative decision to propose that
entitlements with respect to shale oil
used for non-refining purposes be issued
to the producer of the shale oil, as
opposed to the producer's non-refining
customers, is based in part upon our
determination that designating the shale
oil producer as the eligible recipient of
entitlements would minimize the .

- number of shale oil participants in the

entitlements program. Furthermore, it
appears that most shale oil producers
are also refiners and would, therefore,
already be participating in the :
entitlements’ program. .

5. Methane produced from municipal
sewage. We believe that methane
derived from municipal sewage and
landfills represents a significant
alternative to crude oil. Therefore, we
are also proposing an amendment to
§ 211.67(a)(5) which would provide for .-
the automatic inclusion in the
entitlements program of methane
derived from municipal sewage. Under
the amendment as proposed today,
entitlements for methane would be
issuable to the producer of the methane.

6. Wood mixed with petroleum
product. Finally, we are proposing an
amendment to provide for the automatic
inclusion in the entitlements program of
processed wood when mixed with
petroleum product. We are proposing
that the eligible entitlements’ recipient _
with respect to processed wood be the
person who processes the wood and

certifies to the ERA that such processed-

p

wood has been blended with petroleum
product.

1. Proposed Effective Date

In the event we determine to issue a
final rule in this proceeding, it is our
tentative determination that any
amendments adopted thereby should be
made effective June 1, 1979. This
determination is based both on our
belief that any action to remove the
regulatory bias against synthetic fuels
should be made effective as soon as
possible and to ensure that current
production and use of these fuels'as
crude oil alternatives will not be -
interrupted pending our final
determinations with regard to today's
proposals. We welcome comments as to
the appropriate effective date for any
amendments we may adopt in the
course of this rulemaking proceeding.

Iv. Con;ment'Procedures
A. Written Comments

You are invited to participate in this
proceeding by submitting data, views or
arguments-with respect to the issues set
forth in this notice of proposed - .
rulemaking. All comments should be -
submitted by 4:30 p.m,, e.s.t., August 1,
1979 to the appropriate address
indicated in the “Addresses” section of
this preamble and should be identified
on the outside envelope and on
documents submitted with the
designation “Proposed Amendments to
Include Additional Petroleum
Substitutes in the Entitlements
Program,” Docket No. ERA-R-79-28.
Ten copies should be submitted. All
comments received by the ERA will be
available for public inspection in the
DOE Freedom of Information Office,
Room GA-152, Forrestal Building, 1000
Independence Avehue, SW,
‘Washington, D.C. between the hours of
8:00 a.m. and 4:30 p.m., Monday through

" Friday.

You should identify any information
or data considered by you to be
confidential and submit it in writing, one
copy only: We reserve the right to-
determine the confidential status of the
information or data and to treat it
according to our determination.

B. Public Hearing

1. Procedure for requests to make oral
presentation, The time and place for the
hearing are indicated in the “Dates” and

. “Addresses” sections of the preamble. If

necessary to present all testimony, the
hearing will resume at 9:30 a.m. on the
next business day following the first day
of the hearing.

You may make a written tequest for
an opportunity to make an oral
presentation. If so, you should describe
the interest concerned; if appropriate,
state why you are a proper
representative of a group or class of
persons that has such an interest; and
provide a concise summary of the
proposed oral presentation and a phone
number where you may be contacted
through the day before the hearing. If
you are selected to be heard at the
hearing, we will notify you before 4:30
p.m., July 13, 1979. You will be required
to make 100 copies of your statement
available in Room 2214, 2000 M Street,
NW, Washington, D.C. 20461 by 4:30
p-m., july 16, 1979.

2. Conduct of the hearing, We reserve
the right to select the persons to be
heard at the hearing (in the event thero
are more requests to be heard than time
allows), to schedule their respective
presentations, and to establish the
procedures governing the conduct of the
héaring. The length of each presentation
may be limited, based upon the number
of persons requesting to be heard.

An ERA official will be designated to
preside at the hearing. This will not be a
judicial-type hearing. Questions may be
asked only by those conducting the
hearing. At the conclusion of all initial
oral statements, each person who has
made an oral statement will be given the
opportunity, if he or she so desires, to
make a rebuttal statement. The rebuttal
statements will be given in the order in

. which the initial statements were made

and will be subject to time limitations.

You may also submit questions to be
asked of any person making a statement
at the hearing to the address indicated
above for requests to speak by 4:30 p.m,,
July 12, 1979, If you wish to ask a
question at the hearing, you may submit '
the question, in writing, to the presiding
officer. The presiding officer will
determine whether the question is
relevant, and whether time limitations
permit it to be presented for answer.

Any further procedural rules needed
for the proper conduct of the hearing
will be announced by the presiding
officer.

A transcripl of the hearing will be
made. The entire record of the hearing,
including the transcript, will be retained
by the ERA and made available for
inspection in the DOE Freedom of
Information Office, Room GA-152,
Forrestal Building, 1000 Independence
Avenue, SW, Washington, D.C,, and in
the ERA Office of Public Information,
Room B-110, 2000 M Street, NW,
Washington, D.C., between the hours of
8:00 a.m. and 4:30 p.m., Monday through

3
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Friday. You may purchase a copy of the
transcript from the reporter.

V. Other Matters

We have decided that the preparation
of a regulatory analysis is not required
for this proposal under Executive Order
No. 12044, entitled “Improving
Government Regulations” (43 FR 12661,
March 24, 1978), or DOE's implementing
Order 2030 (44 FR 1032, January 3, 1979).
Our decision in this regard is based on
the following determinations:

(1) The proposal is not likely to have a
substantial effect on any of the
objectives of national energy policy or
energy statutes;

(2) The regulation is not likely to
impose; ]

(a) Gross economic costs of $100
million per year; or

{b) A major increase in costs or prices
_ for individual industries, levels of
_ government, geographic regions, or -

demographic groups;

(3) The regulation is not likely to have
an adverse impact on competition; and

(4) Neither the Secretary, Deputy
Secretary, or Under Secretary of the
DOE considers the regulation likely to
have a major impact for any other
reason. .

In the event we determine to issuea -~
final rule.in this proceeding, we will
reconsider our decision in this matter in
view of the comments we receive. If we
determine that a regulatory analysis
would be required with respect to any
such final rule, our findings pursuant
thereto will be made publicly available.
at the time of issuance of the final rule.

As required by section 7(a) of the
Federal Energy Administration Act of
1974 (15 U.S.C. 787 et seq., Pub. L. 93—
275, as amended) a copy of this notice
has been submitted to the Administrator
of the Environmental Protection Agency
(EPA) for his comments concerning the
impact of this proposal on the quality of
the environment. The EPA
Administrator initially responded on
March 29, 1979 by requesting that the
proposed actions be delayed in order to
perform an environmental impact
analysis. After reviewing the results of
the ERA’s preliminary analysis of the
potential effects of the proposed actions,
the EPA Administrator submitted
modified comments on May 2, 1979
requesting only that the ERA further
analyze the proposed actions following
publication of the proposals in order to
fully reassess their environmental
implications in view of the public
comments received. The EPA

‘Administrator recommended, however,
that solar industrial process heat and
solar commercial space heating be

considered for inclusion in the proposed
rulemaking.

After reviewing today's proposals, we
have tentatively concluded that they
would not constitute a major federal
action significantly affecting the quality
of the human environment within the
meaning of section 102(2}(C) of the
National Environmental Policy Act and,
therefore, that the preparation of an
Environmental Impact Statement for this
proposal is not required under 10 CFR
Part 208. However, we will reconsider
this decision in view of the comments
received in this proceeding and will
make a final determination in this
matter prior to the issuance of any final
rule.

A previously published document
analyzed the generic environmental
impacts associated with fuels derived
from solid waste. This document,
entitled Final Environmental Impact
Statement for Allernative Fuels
Demonstration Program (ERDA-1547,
September 1977), is available for public
inspection in the DOE Freedom of
Information Office, Room GA-152,
Forrestal Building, 1000 Independence
Avenue, SW, Washington, D.C. between
the hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday. .

In response to the EPA
Administrator's recommendation
regarding solar energy, we are hereby
requesting comments as to whether we
should in any further notice we may
issue in this proceeding propose the
inclusion in the entitlements program of
solar energy used to produce industrial
process heat or commercial space
heating.

Pursuant to the requirements of
section 404(a) of the Department of
Energy Organization Act (42 U.S.C. 7101
et seg., Pub. L. 95-91), we have referred
this proposed rule, concurrently with the
issuance hereof, to the Federal Energy
Regulatory Commission for a
determination as to whether the
proposed rule would significantly affect
any matter within the Commission's
jurisdiction.

(Emergency Petroleum Allocation Act of 1873,
15 U.S.C. 751 et seq., Pub. L. 83-159, as
amended, Pub. L. 83-511, Pub. L. 84-99, Pub.
L. 94-133, Pub. L. 84-163, and Pub. L. 84-385;
Federal Energy Administration Act of 1674,
15 U.S.C. 787 et seq., Pub. L. 93-275, as
amended, Pub. L. 94-332, Pub. L. 84385, Pub.
L. 95-70, and Pub. L. 85-81; Energy Policy and
Conservation Act, 42 U.S.C. 6201 &t seq., Pub.
L. 94-163, as amended, Pub. L. 84-385, and
Pub. L. 95-70; Department of Energy
Organization Act, 42 U.S.C. 7101 et seq., Pub.
L. 95-91; E.O. 11790, 39 FR 23185; E.O. 12009,
42 FR 46267.)

In consideration of the foregoing, Part
211 of Chapter II, Title 10 of the Code of
Federal Regulations, is proposed to be
amended as get forth below. :

Issued in Washington, D.C., May 27, 1979.
David J. Bardin,

Administrator, Economic Regulatory
Administration.

1. Seclion 211.62 is amended to revise
the definition of “petroleum substitute”
to read as follows:

§211.62 Definitions.

- * L3 L] *

“Petroleum substitute” means, when
used as fuel in the United States, any of
the following: (a)(1) a liquid produced
from domestic oil shale; (2) alcohol
derived from domestic biomass when
mixed with gasoline; (3) domestically
produced coal included in a slurry with
petroleum product; (4) domestically
found solid municipal waste or any solid
derivative thereof; (5) wood found
domestically and mixed with petroleum
product; or (6) methane derived from
domestic sources of municipal sewage
or landfills; or (b}, as designated in
orders issued by the ERA following
review of applications submitted under
Subpart G of Part 205 of this Chapter, (1)
any other fuel derived from domestically
found solid-waste materials; or (2) any
other synthetic fuel in a liquid form
which is derived from domestic

biomass, coal, or tar sands.
* » » L 4 *

2. Section 211.67 is amended by
revising subparagraph (5) of paragraph
(a) to read as follows: -

§211.67 Allocation of QOmesﬁc crude oil.
(a) issuance of entitlements.

* » * * *

(5) For each month, commencing with
the month of April 1979, entitlements
shall be issued with respect to a
petroleum substitute as follows:

(i) In the case of a shale oil, the
producer of the shale oil shall be issued
that number of entitlements that would
be received by a refiner if each barrel of
the shale oil were a barrel of crude oil;

(ii) In the case of alcohol derived from
biomass and mixed with gasoline, the
producer of the alcohol shall upon
certification to the ERA that the alcohol
has been mixed with or was sold for
mixture with petroleum product be
issued that number of entitlements that
would be received by a refiner if
[designated unit of measurement] of
alcohol were a barrel of crude oil;

(iii) In the case of a mixture of
[category of coal) and petroleum
product, the first person who uses the -
coal to produce a coal and petrolenm
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product mixture and certifies such use to
the ERA shall be issued that number of
entitlements that would be received by
a refiner if {designated unit of
measurement] of [category of coal] were
a barrel of crude oil.

(iv) In the case of [category of solid
municipal waste or solid derivative
thereof], the person who first obtains the
solid waste for use as fuel or to produce
a solid fuel and certifies such use to the
ERA shall be issued that number of
entitlements that would be received By
a refiner if [designated unit of
measurement] of the petroleum
substitute were a barrel of crude oil.

(v} In the case of processed wood
mixed with petroleum product, the
person who processes the wood and
certifies to the ERA that the processed
wood has been blended with petroleum
product shall be issued that number of
entitlements that would be received by
a refiner if [designated unit of
measurement] of the processed wood
were a barrel of crude oil.

(vi) In the case of methane derived
from municipal waste or landfills, the
producer of the methane will be issued
that number of entitlements that would
be received by a refiner-if [designated
unit of measurement] of methane were a
barrel of crude oi

{vii) In the case of solid waste ora
solid or gaseous derivative thereof
which has been designated as a
petroleum substitute by the ERA in an
order i5sued pursuant to § 205.95 of Part
205 of this Chapter, that person
designated by the ERA as eligible to
participate in the entitlements program
with respect to the petroleum substitute
shall be issued that number of
entitlements that would be received by
a refiner if the unit of measurement °
established by the ERA for the
petroleum substitute were a barrel of
crude oil. :

(viii) In the case of a liquid petroleum
substitute which has been designated as
a petroleum substitute by the ERA in an
order issued pursuant to § 205.95 of Part
205 of this Chapter and which has a
gross heating value of 5.7 million or
more BTU's per barrel, that person
designated by the ERA as eligible to
participate in the entitlements program
with respect to the petroleum substitute
shall be issued that number of
entitlements that would be received by
a refiner if a barrel of the petroleum
substitute were a barrel of crude oil.

(ix) In the case of a liquid petroleum
substitute which has been designated as
a petroleum substitute by the ERA in an
order issued pursuant to § 205.95 of Part
205 of this Chapter and which has a
gross heating value of less than 5.7

million BTU's per barrel, that person
designated by the ERA as eligible to
participate in the entitlements program
with respect to the petroleum substitute
shall be issued that number of
entitlements that would be received by
a refiner if a barrel of the petroleum
substitute were equal to a fraction of a
barrel of crude oil, the numerator of
which would be the gross heating value

" in BTU's per barrel of the petroleum

substitute, and the dendminator of
which would be 5.7 million BTU’s.
* * * * *

[FR Doc. 78-17268 Filed 8-4-79; 8:45 am]

BILLING CODE 6450-01-M

NATIONAL CREDIT UNION
ADMINISTRATION

[12 CFR Part 701]

Organization and Operations of
Federal Credit Unions; Advance Notice
of Proposed Rulemaking on Debt
Collection Practices; Extension of
Comment Period .

AGENCY: National Credit Union
Administration.

ACTION: Extension of comment period.

!

SuMMARY: The National Credit Union
Administration has requested comments
on the questions of whether, and to
what extent, it should regulate the debt
collection practices of Federal credit
unions. In order to give all interested
persons adequate opportunity to
comment, the comment period is being
extended.

DATES: Comments must be received on
or before June 30, 1979.

ADDRESS: Send comments to Rabert S.
Monheit, Senior Attorney, Office of
General Counsel, National Credit Union
Administration, Room 4202, 2025 M
Street, N.W., Washington, D.C. 20456.
FOR FURTHER INFORLATION CONTACT: -
Joseph F. Myers, Consumer Affairs =
Specialist, Division of Consumer Affairs,
Office of Examination and Insurance, or

_ John1L. Culhane, Jr., Attorney Advisor,

Office of General Counsel, National
Credit Union Administration, 2025 M
Street, N.W., Washington, D.C. 20456,
Telephone numbers: (202) 254-8760 (Mr.
Myers), (202) 632-4870) (Mr. Culhane).
SUPPLENMENTARY INFORMATION: Based on
the comments which have been received
to date, NCUA believes that-certain
matters need to be clarified. On April 5,
1979, NCUA published in the Federal
Register an Advance Notice of Proposed
Rulemaking. 44 FR 20447 (1979).
Comments were requested so that
NCUA could determine the nature and

degree gf any abusive debt collection
practices and so that NCUA could
determine if credit unions making a
good faith effort to comply with different
Federal laws, state laws, and Federal
regulations have encountered problems.
Comments were also requested as to
what NCUA should do, assuming the
existence of prablems which warrant
further dction, Three alternatives werg
suggested: (1) continue the present
practice, {2) publish a statement of
policy, and (3) publish a regulation.
NCUA welcomed as to other
alternatives.

Several commenters have mistakenly
assumed that NCUA is committed to
proposing a regulation. That is not the
case. A regulation is merely one
alternative which has been suggested
and which will be considered.

Other commenters have suggested
that the number of complaints which
have been received (50) are too few to
warrant any further action. NCUA
agrees that if this number is indicative
of the practices used by Federal credit
unions generally, then Federal credit
unions have shown commendable
restraint in collecting on delinquent
loans. The Administration is concerned,
however, that this number may not be
representative, either because members
are not aware of their rights or are not
aware of how to contact NCUA.,

Finally, many commenters have
expressed concern that if NCUA adds u
regulation, it will simply be
compounding the problem that exists
because of the number and diversity of
laws and regulations governing debt
collection. While no final determination
has been made, based on a preliminary

- study NCUA believes that a

comprehensive regulation could
completely preempt state laws
governing debt collection practices for
Federal credit unions. (In general, if a
Federal regulation completely preempts
state laws, when Federal credit unions
only have to comply with the regulation,
They do not have to follow the state
laws.) Commenters, especially credit
union leagues and trade associations
which have their own attorneys, may
therefore want to address these
questions: First, would a regulation that
completely preempts state law be
desirable? Second, would a regulation
-adopted by NCUA preempt state laws
governing debt collection practices for
Federal credit union conducting their
own collection programs?
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Dated: May 30, 1979.
Lawrence Connell,
Administrator.

[FR Doc. 78-17301 Filed 8-4-79; 8:45 am]
BILLING CODE 7535-01-M

FEDERAL TRADE COMMISSION
[16 CFR Part 13]
[File No. 791 0077]

Howard Johnson Co.; Consent
Agreement With Analysis To Aid
Public Comment

AGENCY: Federal Trade Commission.
ACTION: Consent agreement.

SUMMARY: In settlement of alleged
violations of federal law prohibiting
unfair acts and practices and unfair
methods of competition, this consent
order, accepted subject to final
Commission approval, would require a
Boston, Mass. restaurant chain, among
other things to cease requiring its
licencees to purchase food products, or
other products or services from the
company, or from particular sources.
The firm would be additionally required
to cancel or delete from its franchising
agreements all provisions which fail to
conform with the terms of the order.

DATE: Comments must be received on or
before August 3, 1979.

ADDRESS: Comments should be directed
to: Office of the Secretary, Federal
Trade Commission, 6th St. and
Pennsylvania Ave., NW, Washington,
D.C. 20580.

FOR FURTHER INFORMATION CONTACT:
Lois G. Pines, Director, 2R, Boston
Regional Office, Federal Trade
Commission, 150 Causeway St., Rm.
1301, Boston, Mass. 02114. (617) 223~
6621.

SUPPLEMENTARY INFORMATION: Pursuant
to Section 6(f) of the Federal Trade
Commission Act, 38 Stat. 721, 15 U.S.C.
46 and § 2.34 of the Commission’s Rules
of Practice (16 CFR 2.34), notice is
hereby given that the following consent
agreement containing a consent order to
cease and desist and an explanation
thereof, having been filed with and
accepted, subject to final approval, by
the Commission, has been placed on the
public record for a period of sixty {60)
days. Public comment is invited. Such
comments or views will be considered
by the Commission and will be
available for inspection and copying at
its principal office in accordance with
Section 4.9(b)(14) of the Commission’s
Rules of Practice (16 CFR 4.9(b)(14)).

~

Agreement Containing Consent Order
To Cease and Desist

In the matter of Howard Johnson
Company, a corporation.

The Federal Trade Commission
having initiated an investigation of
certain acts and practices of Howard
Johnson Company, a corporation, and it
now appearing that Howard Johnson
Company, hereinafter sometimes
referred to as proposed respondent, is
willing to enter into an agreement
containing an order to cease and desist
from the use of the acts and practices
being investigated.

It is hereby agreed by and between

“Howard Johnson Company, a

corporation, by its duly authorized
officer, and its attorney, and counsel for
the Federal Trade Commission that:

1. Proposed respondent Howard
Johnson Company is a corporation
organized, existing and doing business
under and by virtue of the laws of the
State of Maryland, with its office and
principal place of business located at
One Howard Johnson Plaza, Boston,
Massachusetts 02125.

2. Proposed respondent admits all the
jurisdictional facts set forth in the draft
of complaint here attached.

3. Proposed respondent waives:

(a) Any further procedural steps;

(b) The requirement that the
Commission’s decision contain a
statement of findings of fact and
conclusions of law; and

(¢} All rights to seek judicial review or
otherwise to challenge or contest the
validity of the order entered pursuant to
this agreement.

4. This agreement shall not become a
part of the public record of the
proceeding unless and until it is
accepted by the Commission. If this
agreement is accepted by the
Commission it, together with the draft of
complaint contemplated thereby and
related material pursuant to Rule 2.34,
will be placed on the public record for a
period of sixty (60) days and information
in respect thereto publicly released. The
Commission thereafter may either
withdraw its acceptance of this
agreement and so notify proposed

. respondent, in which event it will take

such action as it may consider
appropriate, or issue and serve its
complaint (in such form as the
circumstances may require) and
decision, in disposition of the
proceeding.

5. This agreement is for settlement
purposes only and does not constitute
an admission by proposed respondent
that the law has been violated as

alleged in the draft of complaint here
attached.

6. This agreement contemplates that,
if it is accepted by the Commission, and --
if such acceptance is not subsequently
withdrawn by the Commission pursuant
to the provisions of § 2.34 of the
Commission’s Rules, the Commission -
may, without further notice to proposed
respondents, (1) issue its complaint
corresponding in form and substance
with the draft of complaint here
attached and its decision containing the
following order to cease and desist in
disposition of the proceeding and (2)
make information public in respect
thereto. When so entered, the order to
cease and desist shall have the same
force and effect and may be altered,
modified or set aside in the same
manner and within the same time -
provided by statute for other orders. The
order shall become final upon service.
Mailing of the complaint and decision
containing the agreed-to order to
proposed respondent’s address as stated
in this agreement shall consititute
service. Proposed respondent waives
any right it may have to any other
manner of service. The complaint may
be used in construing the terms of the
order, and no agreement, understanding,
representation, or interpretation not
contained in the order or the agreement
may be used to vary or contradict the
terms of the order.

7. Proposed respondent has read the
proposed complaint and order
contemplated hereby, and understands
that once the order has been issued, it
will be required to file one or more
compliance reports showing that it has
fully complied with the order, and it may
be liable for a civil penalty in the
amount provided by law for each
violation of the order after it becomes

. final.

1
Definitions

For the purposes of this order the
following definitions shall apply:

“Ice cream products" means ice
cream, ice milk, sherbert, ice cream
cake, ice cream pie, frostee, thick shake
mix, frozen yogurt, and yogurt mix;

“Foad products” means all foodstuffs,
including, but not limited to, syrups and
toppings, condiments, candy, bakery
products, dry mixes, processed foods,
raw and prepared meats, fish and
poultry, chowders, gravies, soups and
ice cream products; and

*Howard Johnson's" restaurant means
a restaurant operated by Howard
Johnson Company or its licensee under
the trade name "Howard Johnson’s.””
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It is ordered, That Héward johnson
Company, a corporation, its successors
and assigns, and its officers, and
respondent's agents, representatives and
employees, directly or through any
corporation, subsidiary, divisionor .
other device, in connection with its
operation of a food manufacturing
business and franchising or licensing of
persons to operate a “Howard
Johnson's” restaurant business, do
forthwith cease and desist from
requiring in ‘any manner or by any
means, directly or indirectly, its
licensees to purchase food products
(with the exception of the products
listed in Appendix A attached hereto
which are manufactured by Howard
Johnson Company itself) or any other
products or services from respondent-or
from any other source.

Provided, that nothing in this order
shall prohibit respondent from
establishing reasonable and uniform
standards of manufacture,
specifications, recipes or formulae for
products sold orused in its licensed -

. restaurants, if such standards,
specifications, recipes.or formulae are
made available without charge to
manufacturers desiring to produce.
products for *Howard Johnson's"
restaurant licensees pursuantto them.
Furnishing of standards, specifications,
recipes or formulae my be-made subject
to assurance of confidential treatment
by those to whom they are provided.

Provided further that if, subsequent to
the date on which this order becomes
final, respondent wishes to present to
the Commission any reasons why the
provisions of this order should not apply
to any other product manufactured by
respondent, it shall submit to the -
Commission awritten statement setting
forth said reasons and shall not require
licensees to purchase said product from
Howard Johnson Company or any other
source without the prior approval of the
Federal Trade Commission.

I

It is further ordered, That respondent
herein shall, within thirty (30) days after
service upon it of this order, mail or
deliver a copy of this order to each of its
operating divisions and to each of its
present officers, and shall secure a
signed statement acknowledging receipt
of said order from each such entity or
person.

IO

1t is further ordered, That respondent
herein shall, within thirty (30) days after
service upon it of this order, mail or
deliver a copy of this.order to each .
present licensee under cover of the letter

annexed hereto as Appendix B, and
furnish the Commission proof of mailing
thereof.

1 AY

It is further ordered, That the |
respondent shall within thirty {30) days
after service upon it of this order, take,
all necessary action to effect the
cancellation or deletion of each
provision of every contract or agreement
between respondent and any of its
“Howard Johnson’s” restaurant
licensees which is cantrary to, or
inconsistent with, any provision of this
order. -

v

It is further ordered, That respondent
notify the Commission at least thirty (30)
days prior, to any proposed change in
the respondent such as dissolution,
assignment or sale resulting inthe
emergence of a successor corporation,
the creation or dissolution of
subsidiaries or any other change in the
corporation which may affect
compliance obligations arising out of the
order. * ‘

Vi .

1t is further ordered, That respondent
herein shall within sixty (60) days after
service upon it of this order, file with the
Commission a report, in writing, setting

" forth in detail the manner and form in

which it has complied with this order.
Appendix A C
Syrups and Toppings

Lhocolate syrup, Fudge and Butterscotch
topping. .
Ice Cream Products

(Ice cream, ice milk, sherbert, ice cream
cake, ice cream pie, frostee, thick shake mix,
frozen yogurt and yogurt mix.)

Bakery Products . '

Coconut Layer Cake, Fudge Layer Cake,
Apple, Blueberry, Cherry, Peach, Pecan and
Squash Pies, Brownies, Chocolate Chip
Cookies, Corn and Blueberry Toastees.

Prepared Fpods .

" Beef Burgundy, Beef Stroganoff, Chicken

Pie, Clam Chowder.
Other

Frying Clams, Frankforts, Candy in
Howard Johnson's trademark packages or
wrappers. [Licensee is free to purchase candy
from other sources in whatever quantity it
chooses provided it is not identified as
“Howard Johnson’s™.]

Appexidix B
(Howard Johnson Company Letterhead)

Dear Sir/Madame; Howard Johnson
Company has entered into an agreement with
the Federal Trade‘Commission relating to the

company's policy requiring that liconsees
purchase certain food products only from the
company. A copy of the consent order
entered into pursuant to that agreement is
attached hereto, ;>

Howard Johnson Company has entered
into this agreement solely for settlement
purposes, and the agreement and consent
order are not to be construed as an admission
by Howard Johnson's that it has violated any
of the laws administered by the Commission,
or that any of the allegations of the complaint
are true and correct. Instead, the order
merely relates to the activities of the
company in the future.

The consent order prohibits Howard
Johnson Company from requiring you to
purchase from it food products (other than
those products which are manufactured by
Howard Johnson Company and listed in
Appendix A attached to the order) or any
other products or services. Therefore, the
products listed in Appendix A are the only
food products you are required to purchase
from Howard Johnson Company, and any
provisions of your license agreement
requiring you to purchase other food produats
from Howard Johnson Company or any other
source are bereby deleted and cancelled.

Howard Johnson's retains the right to
establish reasonable standards of
manufacture, reasonable specifications or
reasonable recipes or formulae for products’
sold in Howard Johnson's restaurants
operated by licensees, The company will
supply any standards, specifications, recipos
or formulae 8o established, without cost, to
other manufacturers who may desira to sell
the products to Howard Johnson's licenseos.

Sincerely,
Howard B. Johnson,

Chairman of the Board and President,
Howard Johnson Company.

Analysis of Proposed Conseit Order To
Aid Public Comment

The Federal Trade Commission has
accepted an agreement to a proposed
consent order has been placed on the
public record for sixty (60) days for
reception of comments by interested
persons. Comments received during this
period will become part of the public
record. After sixty (60) days, the
Commission will again review the
agreement and the comments received
and will decide whether it should
withdraw from the agreement or make
final the agreement’s proposed order.

The complaint accompanying the
proposed order alleges that Howard
Johnson Company has engaged in
certain anticompetitive practices by
pursuing a policy or plan whereby ita
“Howard Johnson's” restaurant
licensees are required to purchase a
substantial portion of the food products
used in their restaurant business from
Howard Johnson Company. This policy
or plan is accomplished by the inclusion
of provisions in the company's
“Operator’s Agreement” requiring that



Federal Register /| Vol. 44, No. 109 [ Tuesday, June 5, 1979 / Proposed Rules

32233

“Howard Johnson's” restaurant
licensees purchase their total
requirements of approximately 170 food
products from the company.

The proposed consent order compels
Howard Johnson Company to cease and
desist from requiring its licensees to
purchase food products {with limited
exceptions) or any other products or
services from the company or from any
other source. The only food preducts

. excepted from this provisions aré those
whose ingredients are not susceptible to
specification in such a way as to render
duplication by competing manufacturers
practicable and those which are unique
and distinctive of Howard Johnson
Company. .

The proposed consent order further
requires Howard Johnson Company to
cancel or delete every provision of every
contract or agreement whick it has with
any of its “Howard Johnson's"”
restaurant licensees which is contrary to
or inconsistent with the terms of the
proposed consent order; and to notify all
of its present licensees as to the
provisions of the consent order.

It is anticipated that the proposed
consent order will effect manufacturers
of food products who compete with
Howard Johnson Company as well as
“Howard Johnson's" restaurant
licensees. Competitors will benefit
because they will no longer be
foreclosed from doing business with
“Hoaward Johnson's” restaurant
licensees, and the licensees will benefit
from the availability of alternative
sources of supply. -

The purpose of this analysis is ta
facilitate public comment on the
proposed order, and it is not intended to

- constitute an official interpretation of
the agreement and proposed order orto
modify in any way their terms.

Carol M. Thomas,

Secretary. |

{FR Doc. 76-17289 Fited 6—4-78: 845 am]
BILLING CODE 6750-01-M

DEPARTMENT OF LABOR

‘ Employment and Training
Administration

[20 CFR Part 655] .

Labor Certification Process for the
Temporary Employment of Aliens in
Agriculture: Adverse Effect Wage Rate
for Colorado; Notice of Proposed |
Rulemaking

AGENCY: Employment and Training
Administration, Labor.
ACTION: Proposed rulemaking,-

SUMMARY: The Department of labor
proposes to publish annually an adverse
effect wage rate for the State of
Colorado, that is, the minimum wage
rate which the Depariment has
determined must be offered and paid by
the employers of nonimmigrant alien
agricultural workers in the State of
Colorado. The adverse effect wage rate
for Colorado will be established and set
to prevent the employment of these
aliens from having an adverse effect on
the wages of similarly employed United
States workers.

DATE: Interested persons are invited to
submit writter comments on this
proposed regulation on or before July 5,
1979. The comment period is being
limited to 30 days due to the imminent
harvest season in Colorado. A longer
period would delay the effect of the
adverse effect wage rate on crop
activities in that State.

ADDRESS: Send Written Comments To:
Mr. William B. Lewis, Administrator,
U.S. Employment Service, Employment
and Training Administration, U.S,
Department of Labor, Room 8000—
Patrick Henry Building, 601-“D" Street,
NW., Washington, D.C. 20213.

FOR FURTHER INFORMATIQN CONTACT:
Mr. Aaron Bodin, Chief, Division of
Labor Certification, U.S. Employment
Service, Employment and Training
Administration, U.S. Depariment of
Labor, Room 8410, 601 “D" Street, NW.,
Washington, D.C. 20213. Telephone: 202~
376-6295.

SUPPLEMENTARY INFORMATION:
Introduction

1. The Employment and Training
Administration (ETA) of the Department
of Labor (DOL) is proposing to amend its
regulations at 20 CFR 855.207(b)(2) to
add the State of Colorado to the list of
States for which the Administrator, U.S.
Employment Service, must compute and
publish annually an adverse effect wage
rate for the temporary employment of
nonimmigrant aliens in agricultural
occupations. DOL's regulations for the
certification of temporary employment
of nonimmigrant aliens are issued
pursuant to. the Immigration and
Naturalization Service (INS) regulations
at 8 CFR 214.2(h)(3)(i), set forth in
pertinent part below:

Either a certification from the Secretary of
Labor or his designated representatives
stating that qualified persons in the United

.States arz not available and that the
employment of the beneficiery will not
adversely affect the wages and working
conditions of workers in the United States
similarly employed, or a notice that such
certification cannot be made shall be
attached to every nonimmigrant visa petition

to accord an alien a classification under
Section 101(a) (15)(H)(ii) of the [Immigration
and Nationality} Act. [8 US.C.
1101(a){15)(H] ()]

Temporary Alien Employment
Certification Process

2. Whether to grant or deny a
nonimmigrant visa petition under 8
U.S.C. 1101{a){15}{H](ii} is solely the
decision of INS policy. however, as
expressed in its above-quoted
regulation, that, before INS will grant or
deny such a visa, it first requests DOL fo
advise INS with respect to two issues:

(2) Whether there are a sufficient
number of able, willing, and qualified
U.S. workers available to do the work
proposed to be done by the alien: and

(b) Whether the employment of the
alien will adversely affect the wages
and working conditions of similarly
employed U.S. workers.

3. If DOL determines that there are no
able, willing, qualified, and available
U.S. workers, and that the employment
of the alien will not adversely affect
similarly employed U.S. workers, DOL,
advises INS of these findings, by issuing
a temporary labor certification. The
employer proposing to use the alien for
temporary work then attaches the
certification as part of the alien’s visa
petition, pursuant to 8 CFR 214.2(h){3){i).

4. If DOL cannot make one or both of
the above findings, DOL so advises INS.
DOL may be unable to make the two
required findings for any of oze or more
reasons, including, but not limited to: .

(a) The employer seeking the
tempaorary labor certification on behalf
of the alien has not submitted a proper
temporary labar certification
application, or has not follawed the
proper procedural steps.

(b) The employer has not met iis
burden of praof under section 291 of the
INA (8 U.S.C. 1361), that is, the employer
has not submitted sufficient evidence of
attempts to obtain available U.S.
workers, and/or the employer has not
submitted sufficient evidence that the
wages and working conditions which
the employer is offering will not
adversely affect the wages and working:
conditions of similarly employed U.S.
workers. With respect to the burden of
proof, 8 U.S.C. 1361 states, in pertinent
part that:

Whenever any person makes application
for a visa or any other document required for
entry, or makes application for admissicn, or
otherwisg attempts ta enter the United States,
the burden of proof shall be upan such person
to establisk that he is eligible to receive such
visa or such document, or is not subject to
t:.x::lusion under any provision of this Act.
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(c) DOL through its own knowledge
and experience, finds that U.S workers
are available and/or that an adverse
effect on similarly employed U.S.
workers will result, and the employer
has not met the burden of rebutting
DOL'’s finding or findings.

Department of Labor Regulations

5. DOL has published regulations at 20
CFR Part 655, Subpart C, governing the
labor certification process for the
temporary employment of nonimmigrant
aliens in the United States in
agricultural and logging occupations.
Part 655 was promulgated pursuant to
the Immigration and Naturalization
Service (INS) regulations at 8 CFR
214.2(h)(3)(i), quoted above.- .

8. The regulations in 20 CFR Part 655,
Subpart C, set forth the factfinding
process designed to develop information
sufficient to support the granting or
denial of a temporary agricultural labor
certification. They describe the potential
of the Federal-State system of public
employment offices for assisting
employers in finding available U.S.
workers, and how this process is utilized
by DOL as a partial basis of information
for the certification determination. See
also 20 CFR Parts 602, 621, 651-654, and
656-658.

7. Part 655 also sets forth the
responsibilities of employers who desire
to employ nonimmigrant aliens in
temporary agricultural and logging jobs.
Such employers are required to
demonstrate that they have attempted to
recruit U.S. workers through advertising,
though the Federal-State public
employment service system, and by
other specified means. The purpose is to
asgure an adequate test of the
availability of U.S. workers to perform
the work, and to insure that aliens are
not employed under conditions
adversely affecting the wages and
working conditions of similarly
employed U.S. workers. .

Adverse Effect Wage Rates

8, Under 20 CFR 655.207, the
Administrator, United States
Employment Service (USES); must
annually publish adverse effect wage
rates for various named States. Adverse
effect wage rates set forth the minimum
wages which an employer applying for a
temporary alien labor certification must
offer and pay to aliens and similarly
employed U.S. workers in order to
ensure that the wages of the U.S,
workers are not adversely affected. An
adverse effect wage rate is either the
prevailing wage for the occupation or a
somewhat higher wage computed by
methodology at 20 CFR 655.207(b).

9. The Secretary of Labor has the
authority to set such a rate. See Florida
Sugar Cane League v. Usery; 531 F. 2d
299 (5th Cir. 1976); and Williams v.
Usery, 531 F. 2d 305 (5th Cir. 1976), cert.
denied, 429 U.S. 1000. )

10. The adverse effect rate is not set to
slow the usage of temporary foreign
labor in the United States. Its purpose is
to insure that the wage rates of similarly

" employed U.S. workers will not be
adversely affected by the importation of
low-paid temporary foreign labor.

11. The rate also is not an effort to
apply the legal requirements of the
Federal minimum wage law to all
employers. Adverse effect wage rates
apply only to those employers who are
seeking to import temporary foreign
labor into the United States. Employers
applying for temporary labor
certifications must agree to comply with
all employment-related laws, however.
20 CFR 655.203(b). If the employment is
covered by an Federal, State, or local
minimum wage law, the employer must
comply with that law. See, e.g., 29 U.S.C.
206(a)(5). Thus, a worker in employment
under the temporary alien labor
certification program which is covered
by both an adverse effect wage rate and
a minimum wage law must be
compensated at the highest of the
applicable wage rates.

12. It should be noted that in 1977,
DOL conducted a series of hearings
relating to the establishment of the
regulations at 20 CFR Part 655, Subpart
C. See 43 FR 10305 (March 10, 1978); 42
FR 27261 (May 27, 1977); 42 FR 22378
(May 3, 1978); and 42 FR 1619 (March 25,
1977); see also Agricultural Labor
Certification Programs and Small
Business: Hearings Before the Senate
Select Committee on Small Business,

" Part ], 95th Cong., 1st Sess. 38 (statement
of William B. Lewis, Adniinistrator,
United States Employment Service)
(December 20, 1977). In that series,
hearings were held in Colorado and
elsewhere, and employers, workers, and .
other parties commented on the

« regulations, and commented fully on the

~ general issues surrounding adverse

~ effect wage rates. .

13. Separate adverse effect wage rates
currently are published annually by the
Administrator, U.S. Employment Service-
(USES), for agricultural employment in
the six New England States, New York,
Maryland, Virginia, West Virginia, and
for employment in the sugar cane
industry in Florida. 20 CFR § 655.207(b)
{(1978). Additionally, a notice of
proposed rulemaking was published in

. the Federal Register on May 30, 1978,

proposing to add Texas to this list. 43 FR

22996; see 43 FR 29033 (June 16, 1978),

_The addition of Texas is made,

therefore, in the rule poposed below,
The rates in all States are either the
prevailing wage rate or a somewhat
higher wage rate. The adverse effect
wage rates for all States are computed
under a methodology which has been
published numerous times in the Federal
Register. See, e.g,, 41 ER 25018 (June 22,
1978); and_ 43 FR 10310 (March 10, 1978).

14, While the Administrator, USES, is
required to publish adverse effect wage
rates for only those States listed in 20
CFR 655.207{b}(2), DOL, for a number of
years, has computed rates for the 48
contiguous States, including Colorado,
according to the published methodology.
The rates were not published, since the
numbers of applications for temporary
employment of aliens in agriculture had
been relatively low in those States. The
rates for the 48 contiguous States,
including Colorado, were published, at
one time, under the regulations in force
prior to the promulgation of Part 655,
Subpart C. 20 CFR 602.10b(a)(1) (1971);
35 FR 12394 (August 4, 1970).

Adversely Affected Employment in the
State of Colorado -

15. DOL has found that the
employment of nonimmigrant aliens in -
the State of Colorado has had and will
continue to have an adverse effect on
the wages of similarly employed United
States workers, unless the employers of
these aliens are required to offer and to
pay their workers an adverse effect
wage rate.

16. The use of undocumented alien
workers in agriculture in Colorado is
substantiated by records of INS. The
INS office in Grand Junction, Colorado,
was in operation for only nine months of
1978. For about three months of that
period (during the summer), budget
restrictions limited active apprehension
efforts. Even with these limitations, INS,
apprehended 499 undocumented
workers in the area during the six
months of active operations. Almost all
of these undocumented workers were
found in agriculture.

17, For the 1978 apple harvest, those
agricultural employers in Colorado who
place job orders with the State Job
Service guaranteed to pay workers at
least $3.36 per hour. This was computed
on the basis of a $0.42 per bushel {or
$8.40 per twenty-bushel bin) piece rate,
for which each worker was assumed to
average 7%z twenty-bushel bins picked
per day. Staff of the ETA regional office
in Denver, Colorado, conducted
interviews with workers employed in
the 1978 apple harvest in that State. One
ETA staff member inteviewed 10
undocumented workers from Mexico.
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Each of these 10 workers stated that
their piece rate of pay was $56.50 per
twenty-bushel bin of apples picked. This
rate is far below (over 22.6 percent] the

-$8.40 per twenty-bushel bin offered by
employers who placed job orders with
the State Job Service. The
~undocumented workers interviewed by
ETA stated that they had no knowledge

" of the $8.40 per twenty-bushel bin.
guaranteed piece rate.

18. For the 1979 harvest, some
agricultural employers have filed
applications for certifications to employ
nonimmigrant aliens temporarily. Yet,
even though the employers agreed for
the previous year's harvest to recruit
U.S.-workers at a guaranteed minimum
wage of $3.36 per hour, the employers
who have filed these applications are
this year offering the aliens and U.S.
workers only $2.90 per hour, the
federally established minimum wage.
(29 U.S.C. 206(a)(5)).

19. DOL recently has received
applications from some Colorado
employers for certification of the
temporary employment of nonimmigrant
.aliens in agricultural occupations.
Without a formally established adverse
effect wage rate, it is anticipated that
many of these nonimmigrant aliens
would be employed at wages close to or
below the Fedeal minimum wage. As
expressed in the mandate from Congress
{8 U.S.C. 1101{a)(15)(H)(ii)), in the policy
of INS (8 CFR 214.2(h)(i}}, and in the
policy of DOL {20 CFR 655.0(e)),
employers must use, wherever possible,
U.S. workers rather than aliens. Where

temporary alien workers. are admitied, the
terms and conditions of their employment
must not result in a lowering of the terms and
conditions of domestic workers similarly
employed.” ]

{20 CFR 655.0{e); 43 FR 10312 (March 10,
1978).)

20. If Colorado employers seeking
nonimmigrant aliens for temporary
agricultural labor offer those aliens, or
U.S. workers, wages below the adverse
effect wage rate, DOL will determine
that simijlarly employed U.S. workers
will be adversely affected. The wages
offered and afforded to temporary aliens
and to U.S. workers by specific
agricultural employers in Colorado, will
be compared to the established adverse
effect wage rate. If it is concluded that
an adverse effect would result, the
ultimate determination of availability of
U.S. workers cannot be made. U.S.
1workers cannot he expected to accept
employment under conditions below the
established adverse effect levels. 20 CFR
655.0(d).

1973 Golorado Adverse Effect Wage
Rate

21. It is anticipated that the rate for
1979 would be $3.58 per hour. The
methadology for computing this wage is
the same as that used for determining
past years’ adverse effect wage rates for.
the States now listed in 20 CFR
655.207(b){2). DOL has determined that
the methodology can be used to
construct adverse effect wage ratesin a
way that is reasonable, cost effective,
and geared as much as possible to the
reality of agricultural crops, areas, and
existing wage factors.

22, As stated above, DOL has
computed, for a number of years, a
statewide adverse effect wage rate for
Colorado agricultural workers, and on
the methodology published at 20 CFR
655.207 and at 43 FR 10310 (March 10,
1978). The adverse effect wage rates for
agricultural employment in Colorado,
computed for the current year and for
the preceding five years are shown in
the table below:

Annusl Adverse Effect Wage Bates: Colorado

Rats  Poccentage
Incraase
Yean
1978 8153 +e8
1878 36 +39
1877 . 326 +207
1976 2m +3.0
1875 a +11.9
1974 2 ———

23. For the above reasons, DOL
proposes to annually compute and
publish an adverse effect wage rate for
agricultural employment in the State of
Colorado.

Development of Proposed Regulations

24, This proposed rulemaking
document was prepared under the
direction and control of: Mr. William B,
Lewis, Administrator, U.S. Employment
Service, Employment and Training
Administration, U.S. Department of
Labor, Washington, D.C.

Regulatory Impact

25. The proposed rulemaking
implements the existing procedures to
add new States to 20 CFR 655.207(b}(2).
Under those procedures DOL had no
choice but to propose adding the State
of Colorado to the list. Because the
financial and other impact of this
proposed regulation is less than
specified in DOL's criteria, the effect of
the proposed regulation is not so major
as to require the preparation of a
regulatory analysis. See 44 FR 5576
(January 26, 1979).

Proposed Rule

26. Accordingly, it is proposed to
revise section 855.207{b}{2) of Part 655 of
Chapter V, Code of Federal Regulations,
to read as follows:

§ 655207 Adverse effectrates.

* L * L 3 ® -

)i.li

(2) List of States. Colorada,
Connecticut, Maine, Maryland,
Massachusetts, New Hampshire, New
York, Rhode Island, Texas, Virginia, and
West Virginia. Qther States may be
added as appropriafe.

(Secretary of Labor’s Order No. 4-75, 40 FR
18515},

Signed at Washington, D.C., this 31st day:
of May, 1979.
Ernest G. Greeg,
Assistant Secretary for Employmant and
Training.
[FR Dee 73-17370 Eited 6-4-72: &4 ax}
BILUHQ CODE 4510-30-M

DEPARTMENT OF THE THEASUR"!
Internal Revenue Service

[26 CFR Parts tand 7]

[LR-168-76]

Determination of Amounts at Risk With
Respect to Certain Activities

AGENCY: Internal Revenue Service,
Treasury.

AcTION: Notice of proposed rulemaking.

SUKMARY: This document contains
proposed regulations relating to the
determination of amounts at risk with
respect to certain activities. Changes to
the applicable tax law were made by the
Tax Reform Act of 1976. The regulations
would provide the public with the
guidance needed to determine the
amount of allowable deductions
incurred with respect to activities
covered by the at risk rules.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by August 6, 1979.

The amendments are propased to be
effective for amounts paid or incurred in
taxable years beginning after Decemher
31, 1975, except as otherwise providzd.
ADDRESS: Send comments and raguests
for a public hearing to: Commissioner of
Internal Revenue, Attention: CCLR.T
(LR-168-76), Washington, D.C. 20222,
FOR FURTHER INFORMATION CONTACT:
David Jacobson of the Legislation and
Regulations Division, Qffice of the Chief
Counse), Internal Revenue Service, 1111
Constitution Avenue, N.W., Washington.
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D.C. 20224, 202~-566-3923, not a toll-free
call.

SUPPLEMENTARY INFORMATION!
Background ~ /

This document contains propased
amendments to the Income Tax
Regulations (26 CFR Part 1) and the
Temporary Income Tax Regulations
under the Tax Reform Act of 1976 (26
CFR Part 7) under section 465 of the
Internal Revenue Code of 1954. These
amendments are proposed to conform
the regulations to section 204 of the Tax
Reform Act of 1976 (90 Stat. 1531) and
are to be issued under the authority
contained in section 7805 of the Internal
Revenue Code of 1954 (68A Stat. 917; 26
U.S.C. 7805).

Explanation of the Regulations

Section 465 provides a limit on the
amount of loss deductions taxpayers
engaged in certain activities will be
allowed. The activities for which the
limits will apply are holding, producing
or distributing motion picture films or
video tapes; farming; leasing section
1245 property; and exploring for or
exploiting oil and gas resources. Section
465 applies to all noncorporate
taxpayers engaged in one or more of
these activities. In addition, section 465
applies-to electing small business
corporations and personal holding
companies if engaged in one or more of
these activities.

Taxpayers to which section 465
applies are not permitted to deduct
losses from the listed activities in excess
of the amount they are at risk. The
proposed regulations provide rules for
determining the amount which a
taxpayer is at risk. In general, a
taxpayer is at risk for cash contributed
to the activity as well as for amounts
borrowed for use in the activity for
which the taxpayer is personally liable.
Amounts borrowed on a nonrecourse
basis generally will not increase the
amount a taxpayer is at risk. However,
if property not used in the activity is
pledged as security, the amount at risk
may be increased to the extent of the net
fair market value of the security.

Section 465 also provides that amount
borrowed from persons with an interest
in the activity other than that of a
creditor will not increase the amount at
risk. The proposed regulations provide
rules for determining who has an °
interest in the activity other than that of
a creditor as well as providing other
rules illustrating the applicability of
section 465. The proposed regulations
contain refgrences to amendments to
section 465 made by the Revenue Act of

1978 dhd the Energy Tax Act of 1978,

'

These references have been added to
the proposed regulations in order to
alert taxpayers that section 465has
been amended since the time it was
originally enacted. However, the_
proposed regulations do not provide
guidance with respect to these

_ amendments. This guidance willbe
_provided in a later regulations project.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments, If a public hearing is held,
notice of the time and place will be,
published in the Federal Register.

Drafting Information

The principal author of these .
proposed regulations is David Jacobson
of the Legislation and Regulations
Division of the Office of Chief Counsel,
Internal Revenue Service. However,
personnel from other offices of the
Internal Revenue Service and Treasury
Department participated in developing
the regulation, both on matters of
substance and style.

Proposed Amendments to the .
Regulations

The proposed amendments to 26 CFR
Part 1 and 26 CFR Part 7 are as follows:

1. The following sections are added in
the appropriate place:

PART |—INCOME TAX; TAXABLE

- YEARS BEGINNING AFTER

DECEMBER 31, 1953

General Rules

Sec.

1465-1 General rules; limitation of
deductions to amount at risk.

1.485-2 General rules; allowance of
deductions.

1.465-3 General rules; amount at risk below
Zero,

1.465-4 General rules; rules regarding
attempts to avoid the at risk provisions.

1.465-5 General rules; recourse liabilities
which become nonrecourse upon the
occurrence of an event.

1.465-8 General rules; amounts protected
against loss. )

1.465-7 General rules; amounts loaned to
the activity by the taxpayer. -

1.465-8 General rules; interest other than
that of a creditor.

1.465-9 General rules; rules of construction.

Sec.

1.4685-10 General rules; rules relating to
subchapter S corporations and their
shareholders.

Definition of Loss

1.465-11 Definition of loss: In general.

1.465-12 Definition of loss; income from the
activity. .

1.465-13 Definition of loss; deductions from
the activity.

Factors Which lincrease and Decrease the

Amount a Taxpayer Is at Risk in an Activity

1.465-20 Treatment of amounts borrowed
from certain persons and amounts
protected against loss.

1465-22 Effect on amount at risk of money
transactions.

1.465-23 Effect on amount at risk of
property transactions.

1.465-24 Effect on amount at risk of loan for
which borrower is personally liable for
repayment. .

1.4685-25 Effect on amount at risk of loan for
which borrower is not personally Hable
for repayment.

1.465-26 Effect of transfers by gift or at
death on amount at risk; cross reference.

Ordering and Timing

1.465-38 Ordering'rules. .
1.465-39 Timing of increases and decreases
to the amount at risk.

Examples
1.465-41 Examples.

Activities to Which Section 465 Applies

1.465-42 Activities to which section 465
applies; holding, producing, or
distributing motion picture films or video
tapes.

1.465-43 Activities to which section 465
applies; farming.

1.465-44 Activities to whiclrsection 465
applies; leasing section 1245 property.

1.465-45 Activities to which section 465
applies; exploring for or exploiting, ol
and gas resources.

Transfers and Dispositions

1.465—{;6 Transfers and dispositions; general

rule.

1.465-67 Transfers and dispositions; pass
through of losses suspended under

N section 465 (a).

1.465-68 Transfers and dispositions;
amounts at risk in excess of losses
disallowed.

1.465-69 Transfers and dispositions;
amounts at risk in excess of losses
disallowed with respect to transfers at
death.

Amounts at Risk With Respect to Activities
Begun Prior to Effective Date

1.465-75 Amounts at risk with respect to
activities begun prior to effective date; in
general. .

1.465-76 Amounts at risk with respect to
activities begun prior to effective date;
determination of amount at risk.

1.465-77 Amounts at risk with respect to
activities begun prior to effective date;
allocation of loss for different taxable
years.
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Sec.

1.465-78 Amounts at risk with respect to
activities begun prior to effective date;
insufficient records.

1.465-79 Amounts at risk with respect to
activities begun prior to effective date;
examples.

Effective Date

- 1.465-95 Effective date.

General Rules

- §1.465-1 General rules; limitation of
deductions to amount at risk.

(a) In general. For taxable years
beginning after December 31, 1975,
section 465 generally limits the amount
of any loss described in section 465({d)
that is otherwise deductible in
connection with an activity described in
section 465{c)(1). Under section 465 the
amount of the loss is allowed as a
deduction only to the extent that the
taxpayer is at risk with respect to the
activity at the close of the taxable year.
The determination of the amount the
taxpayer is at risk in cases where the
activity is engaged in by an entity
separate from the taxpayer is made as
of the close of the taxable year of the
entity engaging in the activity (for
 example, a parinership). For the

purposes of these regulations, in cases

where the activity is engaged in by an
entity separate from the taxpayer
references to a taxable year shall apply
to the taxable year of the entity unless
otherwise stated. For rules determining
the amount at risk and for more specific
rules regarding the effective dates, see
§§ 1.465-20 through 1.465-25 and 1.465-
g5.

(b) Substance over form. In applying
section 465 and these regulations,
substance will prevail over form.
Regardless of the form a transaction
may take, the taxpayer's amount at risk
will not be increased if the transaction
is inconsistent with normal commercial
practices or is, in essence, a device to
avoid section 465. See § 1.465-4 for rules
regdrding attempts to avoid the at risk
provisions. -

(c) Activities. See sections
465{c)(1)(A) through (D) and §§ 1.465-42
through 1.465-45 for the activities to
which section 465-applies for taxable
years beginning generally after
December 31, 1975. These activities are
holding, producing, or distributing
movies and video tapes, farming, leasing
of personal property, and exploring for
or exploiting oil and gas resources. See
section 465(c)(3) and section 465(c)(1)(E)
for additional activities to which section
465 applies for taxable years beginning
generally after December 3171978,

(d) Taxpayers affected by at risk

provisions. (1) For taxable years

] 465(a).

beginning generally after December 31,
1975, section 465 applies to all
noncorporate taxpayers, to electing
small business corporations (as defined
in section 1371(b)), and to personal

- holding companies (as defined in section

542). For special rules relating to
electing small business corporations, see
§ 1.465-10.

(2) See section 465(a){1)(C) for
additional taxpayers to whom section
465 applies for taxable years beginning
generally after December 31, 1978.

(e) Basis. The provisions of section
465 and the regulations thereunder are
only intended to limit the extent to
which certain losses in connection with
covered activities may be deducted in a
given year by a taxpayer. Section 465
does not apply for other purposes, such
as determining adjusted basis. Thus, for
example, the adjusted basis of a partner
in a partnership interest is not affected
by section 4865.

§ 1.465-2 General rules; allowance of
deductions.

(a) In general. In any taxable year,
there are two ways in which deductions
allocable to an activity to which section
465 applies will be allowable under
section 465, First, deductions allocable
to an activity and otherwise allowable
will be allowable in a taxable year to
the extent of income received or accrued
from the activity in that taxable year.
See the example at § 1.465-11(c)(2).
Thus, to the extent there is income from
the activity in a taxable year,
deductions allocable to that activity will

'be allowable without regard to the
amount at risk. Sécond, losses from the
activity (that is, the excess of

deductions allocable to the activity over ¥

the income received or accrued from the
activity) will be allowable to the extent
“the taxpayer is at risk with respect to
that activity at the close of the taxable
year. See the example at § 1.465-
11(a)(2). Also see §§ 1.465-11 through
1.465-13 for the definition of loss.

(b) Carryover of loss. A loss which is
disallowed by reason of section 465 (a)
shall be treated as a deduction for the
succeeding taxable year with respect to
the same activity to which it is
allocable. In the succeeding taxable
year there will again be two ways for
the deduction to be allowable. There is
no limit to the number of years to which
a taxpayer may carry over a loss
disallowed solely by reason of section

§ 1.465-3 General rules; amount at risk
below zero.

(a) Loss deductions. The amount of
loss which is allowed for a taxable year

cannot reduce a taxpayer's amount at
risk below zero. Otherwise allowable
losses for a taxable year which exceed a
taxpayer's amount at risk shall be
treated in accordance with § 1.465-2.

(b) Negative at risk. A taxpayer’s
amount at risk may be reduced below
zero. For example, if a taxpayer’s
amount at risk in an activity is $100 and
if $120 is distributed to the taxpayer
from the activity, (or if a $120 recourse
loan is converted to nonrecourse), the
taxpayer's amount at risk is reduced to
negative $20. In that event, for the
taxpayer to restore the amount the
taxpayer is at risk in the activity to zero,
the amount at risk must be increased by
$20. Thus, in such a case if in the
succeeding taxable year the taxpayer
incurs a loss described in section 465(d}.
of $40, the amount at risk must be
increased by $60 ($40 -+ $20) in order for
the full $40 to be allowed under section
465.

(c) Recapture of certain loss
deductions. For taxable years beginning
after December 31, 1978 see section
465(e) for rules relating to the recapture
of certain loss deductions.

§1.465-4 General rules; rules regarding
attempts to avold the at risk provisions.

{a) General rule. If a taxpayer engages
in a pattern of conduct which is not
within normal commercial practice or
has the effect of avoiding the provisions
of section 465, the taxpayer’s amount at
risk may be adjusted to reflect more
accurately the amount which is actually
at risk. For example, increases in the
amount at tsk occurring toward the
close of a taxable year which have the
effect of increasing the amount of losses
which will be allowed to the taxpayer
under section 465 for the taxable year
will be examined closely. If, considering
all the facts and circumstances, it
appears that the event which increases
the amount at risk at the close of the
taxable year will be accompanied by an
event which decreases the amount at
risk after the close of the taxable year,
these amoupts will be disregarded in
determining the amount at risk unless
the taxpayer can establish—

(1) The existence of a valid business
purpose for increasing and then
decreasing the amount at risk; and

(2) That the increases and decreases
are not a device for avoiding section
485.

(b) Facts and circumstances. The facts
and circumstances to be considered
include—

(1) The length of time between the
ix.xc;ease and decrease in the amount at
TISK;
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(2) The nature of the activity and
deviations from normal business
practice in the conduct of that activity;

(3) The use of those amounts which
increased the amount at risk toward the
close of the taxable year; .

(4) Contractual arrangements between
parties to the activity; and N

(5) The occurance of unanticipated
events which make the decrease i the

.. amount at risk necessary.

§1.465-5 General rules; recourse
liabilities which become nonrecourse upon
the occurrence of an event.”

In the case of liabilites. which are
recourse for a period of time and then
after the occurrence of an event or lapse
of a period of time become nonrecourse,
a taxpayer shall be considered at risk
during the period of recourse liability
if— .
{a) On the basis of all the facts and
circumstances, the reasons for entering
into such a borrowing arrangement are,
primarily business motivated and not
primarily related to Federal income tax
consequences; and

(b) Such a borrowing arrangment is.
consistent with the normal commercial
practice of financing the activity for
which the'money is being borrowed.

§ 1.465-6 General rules; amounts
Protected against loss.

(a) In general. Notwithstanding any
other provision in any regulation under
section 465, assets of a taxpayer
(including money) contributed to an .-
activity shall not be treated as
increasing the taxpayer’s amount at risk
to the extent the taxpayer is protected -
against loss of such assets. In addition,
amounts borrowed by a taxpayer shalt
not be considered at risk to the extent
the taxpayer is protected against loss of
the borrowed amount. Similarly, such
amounts shall not be considered at risk
if the taxpayer is protected against loss
of the property pledged as security and
the taxpayer is not personally-liable for
repayment,

(b) Contributions ffom other partners.
A partner shall not be at risk with .
respect to any partnership liability to
the extent the partner would be entitled
to contributions from other partners if
the partner were called upon to pay the

. partnership’s creditor, because to. that .

extent the partner is protected against
loss. See § 1.485-24(a)(2)(ii) for an
example relating to the treatment of
contributions by-partners. -

(c) Contingent liabilities. If a taxpayer
is liable for repayment of an amount
borrowed only upon the occurance of a
contingency, the taxpayer shall not be ~
considered at risk with respect to such

amount if the likelihood of the

' contingency accurring is such that the

taxpayer-is effectively protected against
loss. Conversely, the taxpayer will be
considered at rigk if the likelihood of the
contingency occurring is such thaf the
taxpayer is not effectively protected
against loss, or if the protection against

. loss does not cover all likely

possibilities. For example, a taxpayer
who obtains casualty insurance or
insurance protection against tort
liability will notordinarily be .
considered. “nat at risk” solely because
of such hazard insurance protection,

(d) Guararitors. if a taxpayer
guarantees repayment of an amount
borrowed by another person (primary
obligor) for use in an-activity, the
guarantee shallnot increase the
taxpayer's amount at risk. If the
taxpayer repays. to the creditor the
amaount borrowed: by the primary
obligor, the taxpayer’s amount at risk
shall be increased at such time as the
taxpayer has no-remaining legal rights
against the primary obligor.

(e) Examples. The:provisions of this
section may be-illustrated by the
following examples:

Example (1); A, an.individual, borrows
$6,000 from a bank for use in.an activity
described imr section 465(c}{1): A is not
personally-liable for repayment of the loan
but'instead pledges as security assets not
used in the activity with a net fair market
value of $6,000.. .

However B, a third party, guarantees & '
that A’s entire loss from the activity will be *
repaid to A by.B. Since A is protected against
loss on the loan, A’s amount at risk is not
increased as a result of the entire transaction.

Example (2). Assume the same facts as in
example (1) except that B, instead of
guaranteeing A’s entire loss from the activity,
guarantees A against loss of A’s security in
excess-of $2,000. Accordingly, A is
considered as having pledged as security
assets with a net fair market value of $2,000.

/Under § 1.465-25(a)(1), A's amount at risk is.

- increased by $2,000.

Example (3). C, an irdividual, is engaged in
the activity of farming. C borrows $10,000 for
use on the farm from an unrelated third party. °
As security C pledges future crops. Under the
general terms of the loan agreement C is not
personally liable for repayment of the
$10,000. Thiere is, however, one exception to
this general provision. G will be personally
liable if the crops are destroyed as the result
of flooding, While drought ia a constant
concern far farmers in the area, floading is
not. Accordingly, althaugh C is personally
liable in the event of flooding, C's amount at -

. risk will not be increased unless flooding

actually occurs and destroys the crops,
because the likelihood of flooding is such that
C is effectively protected against loss. If the
contingency does occur, C's amount at risk is
increased at the end of the year in which it
occurs..

w

Example (4). D, an individual calendar year
taxpayer, is engaged in the activity of
producing motion picture films. In 1979 D
borrows $100,000 for use in the activity from
E, the promater. D is personally liable for
repayment of the loan. E has meither a
capital interset in the activity nor an intereat
in the net profits of the activity. Therefore, E
is not considered a person with an interest in
the activity other than that of a creditor, Sve
§ 1.465-8[b). However, E agrees to protect D.
against loss of up to the first $40,000 of losses
from the activity. Thus, under the agreement
D will not bear the economic burden of any
loss until the tatal losses exceed $40,000. All
of the losses in excess-of $40,000 will be
borne by D. As a result of this protection
against-loss agreement, the $100,000
borrowed for use in the activity will increase
D’s. amount at risk by $60,000. At the cloge of
1979, D's losses from the dctivity amount ta
$70,000. However, because D's amount at risk
is only $60,000, D will only. be permitted to
deduct $60,000. The remaining $10,000 of
deductions shall be treated in accordance
with §1.465-2(b).

§ 1.465-7 General'rules; amounts loaned
to the activity by the taxpayer.

(a) Partners: The amount at risk in an
activity of a partner who lends the
partnership money for use in the activity
shall be increased by the amount by
which that partner’s basis in the
partnership is increased under § 1.752—
1(e) due ta the incurrence by the
partnership of that liability. The amount
at risk of any other partners shall not be-
increased as a result of the loan,

{b) Shareholders of electing smail
business corporations. For rules relating
to amounts Ioaned by a shareholder to
an electing small business corporation,
see §1.465-10(c).

(c) Special rules. For special rules
relating to amounts borrowed from
persons with an inferest in the activity

.other than that of a creditor and

amounts horrawed from persons with a
special relationship to the taxpayer, seo
section 465(b)(3) and §§ 1.465-8 and

1.465-20. °

§ 1.465-8 General rules; interest other
than that of a crcditor.

(a) In general. Section 465(b)(3)(A)
provides that amounts borrawed with

- respect to an activity will not increase

the borrower's amount at risk in the
activity if the lender has an interest in
the activity other than that of a creditor.
This rule applies even if the borrower is
personally liable for the repayment of
the loan or if the loan is secured by
property which is not used in the
activity. For additional rules relating ta
the treatment of amounts borrowed from
a person with an interest in the activity
other than that of a creditor, see § 1.405-
20.



v Federal Register / Vol. 44, No. 109 / Tuesday, June 5, 1979 / Proposed Rules

- 32239

- (b) Loans for which the borrower is
personally liable for repayment—(1)
General rule. If a borrower is personally
liable for the repayment of a loan for use
in an activity, the lender shall be
considered a person with an interest in
the activity other than that of a creditor
only if the lender has either a capital
interest in the activity or an interest in
the net profits of the activity.

{2) Capital interest. For the purposes
of this section a capital interest in an
activity means an interest in the assets
of the activity which is distributable to
the owner of the capital interest upon
the liquidation of the activity. The
partners of a partnership and the
shareholders of a corporation described
in section 1371 (b) are considered to
have capital interests in the activities
conducted by the partnership or
corporation.

(3) Interest in net profits. For the
purposes of this section it is not
necessary for a person to have any
incidents of ownership in the activity in
order to have an interest in the net
-profits of the activity. For example, an
employee or independent contractor any
part of whose compensation is
determined with reference to the net
profits of the activity will be considered
to have an interest in the net profits of
the activity. *

(4) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example (1). A, the owner of a herd of
cattle sells the herd to partnership BCD. BCD
pays A $10,000,in cash and executes a note
for $30,000 payable to A. The three partners,
B, C, and D, each assumes personal liability
for repayment of the amount owed A.In
addition, BCD enters into an agreement with

~A under which A is to take care of the cattle
for BCD in return for compensation equal to 6
percent of BCD's net profits from the activity.
Because A has an interest in the net profits of
BCD'’s farming activity, A is considered to
have an interest in the activity other than
that of a creditor. Accordingly, amounts
payable to A for use in that activity do not -
increase the partners amount at risk even .
though the partners assume personal liability
for repayment.

Example (2). Assume the same facts as in
example (1) except that instead of receiving
compensation equal to 6 percent of BCD's net
profits from the activity, A instead receives
compensation equal to 1 percent of the gross
receipts from the activity. A does not have a
capital interest in BCD. A's interest in the
gross receipts is not considered an interest in
the net profits. Because B, C, and D assumed
personal liability for the amounts payable to
A, and A has neither a capital interest nor an
interest in the net profits of the activity, A is
not considered to have an interest in the
activity other than that of a creditor with
respect to the $30,000 loan. Accordingly, B, C,

and D are at risk for their share of the loan if
the other provisions of section 465 are met.

Example (3). Assume the same facts as in
example (1) except that instead of receiving
compensation equal fo 8 percent of BCD's net
profits from the activity, a instead recelves
compensation equal to 6 percent of the net
profit from the activity or $15,000, whichever
is greater. A is considered to have an interest
in the net profits from the activity and
accordingly will be treated as a person with
an interest in the activity other than that of a
creditor.

(c) Nonrecourse loans secured by
assels with a readily ascertainable fair
market value—(1) General rule. This
paragraph shall apply in the case of a
nonrecourse loan for use in an activity
where the loan is secured by property
which has a readily ascertainable fair
.market value. In the case of such a loan
the lender shall be considered a person
with an interest in the activity other
than that of a creditor only if the lender
has either a capital interest in the
activity or an interest in the net profits
of the activity.

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. X is an investor in an activity
described in section 485{c)(1). In order to
raise money for the investment, X borrows
money from A, the promoter (the person who
brought X together with other taxpayers for
the purpose of investing in the activity). The
loan is secured by stock unrelated to the
-activity which is listed on a national
securities exchange. X's stock has a readily
ascertainable fair market value: A does not
have a capital interest in the activity oran
interest in its net profits. Accordingly, with
respect to the loan secured by X's stack, A
does not have an interest in the activity other
than that of a creditor.

(d} Nonrecourse loans secured by
assests without a readily ascertainable
fair market value,

(1) General rule. This paragraph shall
apply in the case of a nonrecourse loan
for use in an activity where the loan is
secured by property which does not
have a readily ascertainable fair market
value. In the case of such a loan the
lender shall be considered a person with
an interest in the activity other than that
of a creditor if the lender stands to
receive financial gain (other than
interest) from the activity or from the
sale of interests in the aclivity. For the
purposes of this section persons who

- stand to receive financial gain from the

activity include persons who receive
compensation for services rendered in
connection with the organization or
operation of the activity or for the sale
of interests in the activity, Such a person
will generally include the promoter of
the activity who organizes the activity

or solicits potential investors in the
activity.

{2) Example. The provisions of this
paragraph may be illustrated by the -
following example:

Example. A is the promoter of an activity -
described in section465{c)(1). As the
promoter, A organizes the activity and
solicils potentialinvestors. For these services
A is paid a flat fee of $130x. This fee is paid
out of the amounts contributed by the
investors to the activity. X, one of the
investors in the activity, borrows money from
A for use in the activity. X is not personally
liable for repayment to A of the amount
borrowed. As security for the loan, X pledges
as asset which does not have a readily
ascertainable fair market value. A is
considered a person with an interest in the
activity other than that of a creditor with
respect to this loan because the asset pledged
as security does not have a readily :
ascertalnable fair market value, X is not
personally liable for repayment of the loan,
and A received financial gain from the
activity. Accordingly, X's amount at risk in
the activity i not increased despite the fact
that property was pledged as security.

§ 1.465-9 General rules; rules of
construction.

(a) Amounts protected against Ipss.
Section 465(b)(4) and § 1.465-6 provide
special rules relating to amounts
protected against loss which override
the other rules contained in section 465.
Where the regulations under section 465
refer to cash or property contributed to
an activity and amounts borrowed for
use in an aclivity, it may be assumed
that such cash, property, or amounts are
not protected against loss under section
465(b)(4) unless expressly provided
otherwise.

(b) Amounts borrowed for use in an
activity. Section 465(b)(3) and § 1.465-20
contain special rules relating to
treatment of amounts borrowed from
certain persons. Where the regulations
under section 465 refer to amounts
borrowed for use in an activity, it may
be assumed that such amounts are
borrowed neither from a person with an
interest (other than an interest as a
creditor) in the activity nor from a
person who has a special relationship to
the taxpayer specified within any one of
the paragraphs of section 267(b), unless
expressly provided otherwise.

(c) Use of the term “activity™. For the
purposes of the regulations under
section 465, unless expressly provided
otherwise, use of the terni “activity”
shall refer to an activity which is
described in section 465(c)(1).

(d) Single activity. For the purposes of
the regulations under section 465, unless
otherwise stated, it is assumed that an
entity conducting an activity is engaged
only in that one activity.
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(e) Double counting of additions and
reductions to amount at risk, An
amount, or portion of an amount (which
is contributed, borrowed, etc.), can only-
increase or decrease a taxpayer's
amount at risk one time. Thus, if a
portion of an amount increases a .
taxpayer's amount at risk under more
than one section of the regulations,. that
portion canincrease the-taxpayer's
amount at risk in the activity only once.

(f) Personal funds or personal assets.
‘For the purposes of the regulations
under section.465, unless otherwise
stated the: tenns“personal funds” and

“personal assets” of a taxpayer refer to
funds and assets. which—

(1) Are owned by the taxjayer;

(2) Are not acquired through
borrowing; and.

(3} Have a basis equal to-their fair
market value. -

(g) Foreclosure: If a foreclosure occurs
within.an activity, it wilk be treated as a
disposition of the asset which is.the
subject of the foreclosure. For rules
relating to dispositions, see: § 1.465-66..

§ 1.465-10 General rules; rules relating to..
subchapter S corporations and their
shareholders.

(a),In:generaI.' In the case of eIectmg
small business corparations (as defined
in section.1371 (b)) the at risk rules of

section 465-apply at both the corporate. -

level and the shareholder level.
Therefore, Josses from an activity can be
deducted by the corporation.only to the
extent that. the corporation is at risk in
the activity, In addition, each
shareholder will be allowed a Toss in the
activity only to the extent that the
sharelholder is at risk in the activity.

(b} Determination of corporation’s
amount at risk—{1) General rule. Except
as provided.in paragraph (b) (2) of this
section, an electing small business
corporation’s,amount at.risk in an
activity is determined.in the same -
manner as that of any other taxpayer.

(2) Special rule for certain borrawed
amounts. Amounts, borrowed by an
electing small.business corporation from.
one or more, of its shareholders may
increase. the corporation’s amount at,
risk, notwithstanding the fact that the
shareholders have an interest in the-
activity other than that of a creditor.

(cy Determination of shareholder’s
amount at risk. The amount atrisk of a
shareholder of an. electing smalk
business corporation {(as described in.
section 1371 (b)), shall be adjusted to
reflect: any increase or decrease in the
adjusted basis. of any indebtedness. of
the corporation.to the shareholder
described in section 1374 (c}. (2) (B).

(d).Example. The:pravisions of this
section'may be:illustrated. by the
following example:

Example. A is the single sharekolder in X,
an electing small business corporation
engaged in an activity described in section
465 (c) (1). A contributed $50,000 to X' in
exchange for its stock under section 35T. It
addition, A borrowed $40,000 for which A
assumed personal liability. A then loaned the
entire amount to X for use in the activity.
During its taxable year, X had'a net operating
loss of $75,000. At the close of the taxable
year (without reduction:for any losses of X}
A's amount atrisk is $90,000 ($50,000. +
$40,000). However, itis also necessary to
determine X's'amountat risk in the-activity.
X is also at.risk for the-$40,000-borrowed
from Aiand expended.in.the activity.
Therefore, X’s.amount at risk in. the activity is
$90,000 (350,000 + $40,000). Because X's
amount at risk in the activity ($90,000)
exceeds the net operating loss ($75,000), the
entire loss-is-allowed'to the-corporation and
allocated'to A. Since A’s amount-at risk
{$90,000) also exceeds:thie loss.($75,000) A
will be allowed!the entire loss:deduction.

Definition of Loss,

§ 1.465-11 Definition of loss;ingeneral.

(2) In general—(1) Loss. A taxpayer:
has a loss described.in section 465 (d} in
a taxable yearin an-amount equal to the
excess of allowable deductions ‘
allocable to-an activity over the income
received or'accrued from the activity by
the taxpayer for the taxable year. Such
loss is referred:to as a section 465 {d),
loss in the regulations under section 465,
See §1.485-13 for the. definition of
allowable deductions allocable to an
activity and. §: 1.465-12 for & definition of
income fromsthe:activity., .

{(2) Exampleé. The applicatiom of this
paragraph may be illustrated by the
following example: -

Example. Tn 1977 B} a.calendar year
individual, contributes $15,000 to.an activity
described.in section 465. (c) (1). During 1977 B.
has income of $20,000 from the activity and
has allowable deductions of $45,000 from the
activity: From this $45,000 of allowable
deductions; B'must first take a deduction of
$20,000-to:reflect the income received by B
from the-activity:in 1977. The remaining
$25,000 ($45,000G1T1—$20,000) is B's. section
465 (d).loss. Assuming B's amount at risk in
the activity is:$15,000.at the close of 1977, B is
also allowed to.deduct $15,000 of the $25,000,
section 465 (d].foss for 1977. The remaining
$10,000°($25,000G1T1=—5$15,000), of the section
465 (d)'loss which is not allowed as a

. deduction for 1977 will be-treated as a

- deducﬂon allocable to:the-activity for 1978.

(b) Carryover loss: For the carryover
of losses.disallowed. by section: 485, see
§ 1.465-2 (B),

(c), Loss withino. amaunt, at risk—{1) In

" general. A section465(d) loss is

determined without regard to:the

amount at rigk. Thus, even if the
taxpayer has no amount at risk in the
activity, deductions are allowable under
section 465 for a taxable year to:the
extent there is income from the activity
in that taxable year.

* (2} Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. Before taking into account any
gain or loss during 1978, the amount that C, a
calendar year taxpayer, is at risk in an.
activity described in section:465(c)(1) is.equal
to minus $20,000. During 1978:C has.
deductions of $10,000:allacable to the activity
and income of $15,000 from the activity.
Because the income from the activity exceeds
the amount of allocable deductions from the
activity, there is no section 465 (d) loss in
1978 to be disallowed under section 485 (a).
Thus, although- C has:a'negativé amount at
rigk, C is permitted to take deductiona in the
amount of $10,000 for 1978,

§ 1.465-12° Definitlon of loss; income from
the activity.

(2) Ingeneral. Income received or
accrued from. an activity, includes.gain.
recognized upon the disposition of the
-activity or an interest in. the activity in
accordance with § 1.465-66, For the
purposes of this section and the
determinations made under section 465
(d), the character of any-gain:is
irrelevant. Thus, all short-term capital
gains and long-term capital gains
attributable to the activity shall be
included as income from the activity.
For more rules relating to income from
an activity see §§ 1.465-42 through
1.465-45.

(b). Example. The provisions of this ,
section may be illustrated. by the
following example:

Example. On February 1, 1977; A, an
individual on a calendaryear, purchases a
piece of equipment to be used in an activity
described in section 465 {c) (1) (C). A bought
the equipment for $50,000; paying $5,000 from
personal assets and borrowing $45,000 from a
bank on a nonrecourse basis secured only by
the newly purchased equipment, On February
1, 1977, A has a basis in the activity of
$50,000 and an initial amount at risk of $5,000.
at the close of 1977 after-tlie application of
section 465, A's basis has been reduced to
$35,000, A’s amount at risk has been reduced
to zero, and A has a loss of $10,000
disallowed by reason of section 465 (a). In
1978, the bank forecloges o the equipment
when it is still encumbered by the $45,000
loan. Assuming there were no other
transactions relatmg to-this activity, A
recognizes a $10,000 gain ($45,000—$35,000)
on this disposition. For purposes of section
465 (g}, this. $10,000 of gain-is income from the
activity, and the $10,000 of disallowed loss in
1977 is treated as a deduction for 1979, Since
the income from the activity for 1978 ($10,000)
is equal to the deductions attributable to e
activity for 1978:($10,000); there is no section

<

«
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" 465 (d) loss for 1978. Therefore, the $10,000 of
gain is included in gross income in 1978 and
the $10,000 of disallowed loss is allowed as a
deduction for 1978.

§1.465-13 Definition of loss; deductions
from the activity.

{a) General rule. For the purposes of
section 465 allowable deductions
allocable to an activity are those
otherwise allowable deductions
incurred in a trade or business or for the
production of income from the activity.
For the purposes of this section—capital
losses shall be treated as deductions
without regard to section 1211. See
§ 1.465-38 for rules relating to the order
in which deductions are to be allowed
and § 1.465-2(b) for the treatment of loss
deductions which are disallowed by -
section 465.

(b) Capital gain—(1) In general. For
the purposes of section 465 the
deduction for capital gains provided for
in section 1202 shall not be treated as a
deduction allocable to an activity.
Therefore, the capital gain deduction
described in section 1202 will not be
subject to the limitations of section
465(a) and has no effect on the amount
at risk. -

(2) Example. The provision of
paragraph (b}(1) of this section may be
illustrated by the following example:

Example. At the close 0f 1976 A, an
individual and a calendar year taxpayer, has
$1,000 of section 465({d) losses disallowed
under section 485(2) for an activity described
in section 465{(c}{1). Before A has any other
deductions-allocable to the activity, A sells
the entire activity, realizing $1,900 of long
term capital gain. For 1977 A is allowed a
deduction of $350 under section 1202. Other
than the disallowed loss of $1,000 and the
section 1202 deduction, A has no other
deductions. In accordance with § 1.465-66 A
has received $1,900 income from the activity.
Since the $950 deduction under section 1202
is not allocable to the activity, the only
deduction allocable to the activity for 1877 is
the $1,000 disallowed in 1976. Therefore, for
1977 $1,900 will be included in gross income,
$950 is allowed as a deduction, and in 2
addition the full disallowed loss of $1,000 is
allowed as a deduction since it is not in
excess of the ihcome from the activity -
($1,900).

(c) Dual use of assets or personnel.
Proper allocation rules are necessary if
assets or personnel are used either in
two or more separate activities referred
to in section 465{c}{2), or in one or more
activities referred to in section 465{c)(2)
and an activity to which section 465
does not apply. In such a case the
deductions attributable to the use of
these assets or personnel must be
allocated between the activities on a
reasonable basis.

Factors Which Increase and Decreaso
the Amount a Taxpayer Is at Risk in an
Activity )

§1.465-20 Treatment of amounts

borrowed from certaln persons and
amounts protected against loss.

(a) General rule. Except as provided
in § 1.465~10{b)(2} (relating to amounts
borrowed by an electing small business
corporation from its shareholders),
amounts which are—

{1) Borrowed from a person with an
interest in the activity other than that of
a creditor,

{2) Borrowed from a person witha
relationship to the taxpayer specified
within any one of the paragraphs of
section 267(b), or

(3) Protected against loss (whether or
not borrowed),

shall be treated in the same manner as
amounts borrowed for which the
taxpayer has no personal lability and
for which no security is pledged. See

§ 1,465-25. Repayments of such amounts
shall be treated in a similar manner.

(b) Interest other than that of a
creditor; cross reference. See § 1.465-8
for rules relating to who is a person with
an interest in the activity other than that
of a creditor.

{c) Amounts protected against loss;
cross reference. See § 1.465-6 for rules
ielating to amounts protected against

055,

§1.465-22 Effect on amount at risk of
money transactions.,

(a) Money contributed to activily. A
taxpayer's amount at risk in an activity
shall be increased by the amount’of
personal funds the taxpayer contributes
to the activity. For this purpose a
contribution by a partner to a
partnership conducting only one activity
is a contribution to the activity.
However, a partner's amount at risk
shall not be increased by the amount
which the partner is required under the
partnership agreement to contribute
until such time as the contribution is
actually made. Neither shall a partner's
amount at risk be increased in the case
of a note payable to the parinership for
which a partner is personally liable until
such time as the proceeds of the note are
actually devoted to the activity. See
§ 1.465-10 for rules relating to amounts
loaned by a shareholder to an electing
small business orporation. See § 1.465-
7(a) for the treatment of a loan by a
partner to the parinership.

(b) Withdrawal of money from the
activity. A taxpayer’s amount at risk in
an activity shall be decreased by the
amount of money withdrawn from the
activity by or on behalf of the taxpayer.

Amounts withdrawn from an activity
include distributions from a parinership
or an electing small business’
corporation (as defined in section 1371
(b)). In the case of a taxpayer who is a
shareholder of an electing small .-
business corporation {as defined in
section 1371 (b)), withdrawals shall
include repayments of any indebtedness
of the corporation to the shareholder
described in section 1374{c){2)(B) to the
extent of any decrease in the
shareholder's adjusted basis of suck
indebtedness. For the freatment of -
amounts already used in an activity
which are used to repay a loan, see

§§ 1.465-24 (b)(2)(1) and 1.485-25(b}{2).

(¢} Effect of income and loss from
activity on amount at risk—{1} Income.
A taxpayer’s amount at riskin an
aclivity shall be increased by an amount
equal to the excess of the taxpayer's
share of all items of income received or
accrued from the activity during the
taxable year over the taxpayer’s share
of allowable deductions which are
allocable to the activity for the taxable
year. A taxpayer's amount at risk in an
activity shall also be increased by the
taxpayer's share of tax-exempt receipts
of the activity.

(2) Loss. A taxpayer's amount at risk
in an activity shall be decreased by the
amount of loss from the activity allowed
as a deduction to the taxpayer under
section 465(a). A loss shall reduce a
taxpayer's amount at risk in the activity
at the close of the taxable year after the
taxable year for which the loss is
allowable. A taxpayer’s amount at risk
in an activity shall be decreased by the
taxpayer's share of expenses relating to
the production of tax-exemptreceipts of
the activity which are not deductible in
determining taxable income from the
activity.

(3) Cross references. For the definition
of income from the activity, see § 1.465—
12. For definition of loss from the
activity, see section 465{d) and § 1.465—
11. For the timing of increases and
decreases to the amount at risk, see
§ 1.465-39.

(d) Payment to seller. Payment by a
purchaser to the seller for an interest in
an aclivily shall be treated by the
purchaser as if the payment to the seller
were a contribution to the activity. For
rules relating to the contribution of
borrowed amounts see §§ 1.465-29,
1.465-24, and 1.465-25.

§1.465-23 Effectonamountatriskof
property transactions.

(a) Contributions of property—{1}
Contribution of unencumbered property.
When a taxpayer contributes
unencumbered property to an activity,
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the taxpayer's amount at risk in the

activity shall be increased by the |

. adjusted basis of the contributed
" property. However, see §§ 1.465-20,
1.465-24, and 1.465-25 for rules relating
to the contribution to the activity of
property that has been purchased with
borrowed funds.

{2) Contribution of encumbered
property. (i) Except as may otherwise,
result due to the application of § 1.465—
20, when a taxpayer contributes to an
activity property that is subject only to
liabilities for which the taxpayer is
personally liable for repayment, the
taxpayer's amount at risk in the activity.
shall be increased by the adjusted basis
of the contributed property, -

(if) Except as may otherwise result
due to the application of § 1.465-20,
when a taxpayer contributes to an

~activity property that is subject to a
liability for which the taxpayer is not
‘personally liable for repayment, the
taxpayer's amount at risk is increased
by the adjusted basis in the property
and is decreased by the amount of
encumbrances to which the property is
subject which would not have increased
the taxpayer's amount at risk if incurred
for use in the activity. If after
contribution of the property to the
activity such an encumbrance is
reduced, it shall be treated as the )
repayment of a loan used in the activity
for which the taxpayer is not personally
liable and for which there is no property
used outside the activity pledged as
security. See § 1.465-25 (b) (2} (i).

If the basis of such property is
decreased (for example due to
depreciation) prior to contribution to the
activity, the portion of the basis
consisting of amounts which would have
increased the taxpayer's amount at risk
if contributed directly to the activity will
be decreased first.

-(iii) The provisions of this paragraph
"may be illustrated by the following
examples.

Example (1) In 1976 A, a calendar year
individual taxpayer, purchases an asset for
$5,000 financed in part by a $3,000 .
nonrecourse loan secured only by the asset
and in part by $2,600 of cash from personal

- funds. Thereafter, in 1976 A contributes the
asset to an activity before any of the
nonrecourse debt has been repaid. Under
§ 1.465-23 (a) (2) (ii), A's amount at risk in the
activity will be increased to the extent the
taxpayer's adjusted basis in the asset
consists of amounts which would have
increased ‘the taxpayer's amount at risk if
contributed directly to the activity. In this
instance the $3,000 nonrecourse loan is
secured by an asset used in the activity.
Because these loan proceeds would not
increase the amount at risk if contributed
directly to the activity, they will not increase

the amount at risk in this case. However, the
$2,000 of personal funds used for part
payment of the asset would have increased
A’s amount at risk in the activity by 2,000 if
contributed directly to the activity.
Consequently, A’s amount atrisk inthe
activity is increased by $2,000 as a result of
the contribution of the asset to the activity.
Example (2), In 1976 B, a calendary year
individual taxpayer, purchases an asset for
$5,000 financed in part by a $3,000
nonrecourse Joan secured only by the asset -
and in part by $2,000 of cash from personal -
funds. B uses the asset in an activity to which

- gection 465 does not apply and takes $1,000 of

depreciation. Thereafter, B contributes the
assef to an activity described in section 465
(c} (1). None of the nonrecourse debt had
been repaid at the time of the contribution.
Under § 1.465-23(a) (2) (ii) the $1,000 of
depreciation will be deducted first from the
portion of the basis that consists of amounts
which would have increased the taxpayer's
amount at risk in the activity if contributed
directly to the activity. This means that at the
time of contribution to the activity the asset
has an adjusted basis of $4,000, consisting in
part of a $3,000 nonrecourse loan and in part
of $1,000 of personal funds which would have
increased B's amount at risk in the activity if
contributed directly to the activity.
Consequently, B's amount at risk in the
activity is increased by $1,000 as a result of
the contribution of the asset to the activity.

(b) Adjusted basis. (1) For the purpose

_ of this section the adjusted basis is that

adjusted basis which would have been
used in determining the amount of loss if
the property were sold immediately
after being contributed to the activity.

(2) The provisions of this paragraph
may be illustrated by the following
examples:

Example (1). In 1972 A, an individual
calendar year taxpayer, purchases a car for
$5,000 using person assets to pay the seller.
From 1972-through 1975 the car is used solely
for A's personal nonbusiness needs. On
January 1, 1976, A converts the use of the car
and begins using the car solely for business
purposes. On January 1, 1976, the fair market
value of the car is $2,400. For 1976 A is

- allowed a deduction of $600 for depreciation

of the car. On January 1, 1977, A contributes
the car to an activity described in section 465
(c) (1), If on January 1, 1977, the car had been
sold the allowable loss would have been the .
excess (if any) of $1,800 ($2,400—$600) over
the amount realized on the sale (see § 1.165~7
(a) (5)). As a result of contributing the car, A’s
amount at risk in the activity is increased by
$1,800. ]

Example {2). Assume the same facts agin -
example (1) except that A contributes the car
to the activity described in section 465 {c) (1)
on January 1, 1978, On that date the car is

converted from personal use to use in a trade _

or business or for the production of income. If
the car were to be sold thereafter, the loss
would be determined with reference to an,
adjusted basis of $2,400. Accordingly, A’s
amount at rigk is increased by $2,400.

(c) Distribution of property. A
taxpayer's amount at risk in an activity
shall be decreased by—

(1) The adjusted basis in the hands of
the taxpayer of property (other than
money) which is withdrawn by or on
behalf of the taxpayer from the activity;
less )

(2) The amount of liabilities to which
the property is subject to for which the
taxpayer is not personally liable,

If a taxpayer is distributed property
described in this paragraph, repayment
of the liability by the taxpayer after the
distribution shall not increase the
taxpayer's amount at risk.

(d) Use of property as security for a
nonrecourse loan. For rules relating to
the treatment of a taxpayer's amount at
risk when the taxpayer pledges property
as security for a nonrecourse loan, see
§ 1.465-25. .

{e) Contribution of property
previously serving as security for a
nonrecourse loan. For rules relating to
the treatment of a taxpayer's amount at
risk when the taxpayer contributes to an
activity property that had served as
security for a nonrecourse loan used in
the activity, see § 1.465-25(a)(3).

§ 1.465-24 Effect on amount at risk of ’
loans for which borrower Is personally .
liable for repayment.

(a) Creation of loan—(1) General rule.
A taxpayer’s amount at risk in an
activity is increased by the amount of
any liability incurred in the conduct of
an activity for use in the activity to the
extent the taxpayer is personally liable
for repayment of the liability.

(2) Partnerships. (i) Whena |
partnership incurs a liability in the
conduct of an activity and under state
law members of the partnership may be
held personally liable for repayment of
the liability, each partner’s amount at
risk is increased to the extent the
partner is not protected against logs. To
the extent the partner is protected
against loss (such as through a right of
contribution), the liability shall be
treated in the same nianner as amounts
borrowed for which the taxpayer has no -
personal liability and for which no
security is pledged. See § 1.465-25.

(ii) The application of this paragraph
may be illustrated by the following
example;

Example. A and B are equal general
partners in partnership AB, which is engaged
solely in an activity described in section
465(c)(1). AB borroyws $25,000 from a bank to
purchase equipment to be used in the ‘
activity. In addition to giving the bank a
security interest in the newly purchased
equipment, A and B each assumes personal
lability for the loan. Although either A or B
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could be called upon by the bank to repay the °
- entire $25,000, in such instance the partner -
who paid would be entitled to $12,500 from

“the other partner. Thus, although each is
personally liable for $25,000, each is
protected against loss in excess of $12,500.
Accordingly, the loan increases the amount
each is at risk with respect to the activity by
$12,500. -

(3} Small business corporations, The
amount at risk of a shareholder of an
electing smali business corporation {as
defined in section 1371(b)) shall not be
increased by indebtedness incurred by
the corporation from persons other than
that shareholder. For treatment of
indebtedness described in section
1374{c}(2}{B} (relating to loans by
shareholders to electing small business
corporations), see § 1.465-10(c).

(b) Repayment of loan—(1) General
rule. (i} Except as otherwise provided in
this paragraph, the repayment by the
taxpayer of a liability for which the
taxpayer is personally liable does not
affect the taxpayer's amount at risk. For
this purpose, whether a taxpayer is
considered personally liable for

“repayment of a liability is determined at
the time of repayment.

(ii) The provisions of paragraph (b){1)
of this section, may be illustrated by the
following examples:

Example (1). In 1977 A, an individual _

, calendar year taxpayer, borrows $10,000 from
a bank, assuming personal liability for
repayment, for use in partnership AB, which
is engaged solely in an activity. At the close
of 1977 A’s amount at risk is $10,000. In
December of 1978 A takes $3,000 of personal
funds and uses these fiinds to repay the bank.
If no other factors occur during the yearto ~
affect A’s amount at risk in the activity, A’s
amount at risk will be $10,000 at the close of
1978 because the repayment with personal
assets of a liability for which A was
personally liable does not affect A’s amount
at risk in the activity.

Example (2). In 1977 B, a calendar year
taxpayer, borrows $5,000 for use in an
activity. B is personally liable for the
repayment of the loan. At the end of 1977 B's
amount at risk in the activity is $5,000. In 1978
when the amount of the loan is still $5,000,
the loan obligation is purchased by C, a
person who has an interest (other than_
interest as a creditor] in the activity. As a
result of C's interest in the activity the loan is
not treated in the same manner as a loan for
which B is personally liable for repayment as
long as C is the holder of the note. See |, ~
§ 1.465-20. Accordingly, B's amount at risk in
the activity is decreased by 35,000, and
repayments on the note made by B to C are
not governed by this section. See § 1.465-5
for the effect on the amount at risk of loans
which convert from recourse to nonrecourse.
See § 1.465-25 for the effect on the amount at
risk of repayments of a loan for which the
borrower is not personally liable for
repayment.

{2) Repayments using amounts which
would not increase the taxpayer'’s
amount at risk if contributed to the
activity, (i} If a taxpayer repays a loan

. for which the taxpayer is personally

liable with assets already in the activity,
the taxpayer's amount at risk in the
activity will be decreased by the

- adjusted basis (as defined in § 1.465-

23(b}(1)) of such assets. If the taxpayer
repays a loan for which the taxpayer is
personally liable with funds which, if
contributed to the activity, would not
increase the taxpayer's amount at risk,
the taxpayer’s amount at risk shall be
decreased to the extent of the
repayment. Thus, for example, if a
taxpayer repays a loan for which the
taxpayer is personally liable with funds
received from a nonrecourse loan
secured by property used in the activity,
the taxpayer’s amount at risk shall be
decreased to the extent of the
repayment. The payment by a
partnership of a liability which,
pursuant to paragraph {a)(2) of this
section, is deemed to be incurred by a
partner in the conduct of the activity
shall decrease the partner's amount at
risk in the activity to the extent such
pariner's basis in the partnership is
decreased due to the payment of the
liability by the partnership.

(ii) The provisions of paragraph (b)(2)
of this section may be illusirated by the
following example:

Example. In 1977 A, an individual calendar
year taxpayer, borrows $10,000 from a bank,
assuming personal liability for repayment, for
use in partnership AB, which is engaged
solely in an activity described in section”
465(c)(1). At the close of 1977 A's amount at
risk in the activity is $10,000. In December of
1978 A borrows $3,000 for which A is not
personally liable and which is secured by
property used in the aclivity, and uses the
funds to pay the bank. If no other factors
occur during the year to affect A's amount at
risk in the activity, A's amount at risk will be
decreased by the amount of the repayment
because A used funds for the repayment
which would not have increased A's amount
at risk bad they been contributed to the
activity. Therefore, at the close 0of 1978 A's
amount at risk is $7,000. The result would be
the same if the $3,000 used for the repayment
of the loan were withdravn from AB. Sce
§ 1.465-22. .

(3) Repayment of a loan for which
others are personally liable. Where
more than one person is personally
liable far repayment of a loan,
repayment of that portion of the loan for
which the taxpayer is personally liable
and not protected against loss shall be
treated in accordance with § 1.465-24(b).
Repayment of that portion of the loan
for which the taxpayer is protected
against loss (such as through a right of

contribution) shall be treated as a
repayment of a loan for which the
taxpayer has no personal liability and
for which no security is pledged. See
§ 1.465-25. Also, see the example at
paragraph (a)(2) of this section.

§1.465-25 Effect onamount at risk of
{oan for which borrower is not personaly
llable for repayment.

{a) Nonrecourse loan for which
taxpayer pledges property not used in
the activity.—{1) In general. A
taxpayer's amounf at risk in an activity
is increased by amounts borrowed for
use in the activity when the taxpayer is
not personally liable for repayment of
the loan if the taxpayer pledges as
security property not used in the
activity. However, the amount of the
increase shall not exceed the net fair
market value (as defined in paragraph
{a)(4) of this section) of the pledged
property. If the net fair market value of
the security changes (in accordance with
paragraph {a){4) of this section) after the
loan is made, a redetermination shall be
made of the taxpayer’s amount at risk in
the activity using the new net fair
market value. ) -

{2) Repayment of loan. To the extent &
taxpayer's amount at risk is increased
by a portion of a liability described in
paragraph (a)(1) of this section, the
taxpayer's repayment of that portion of
the liability will be treated in the same
manner as the repayment of a loan for
which the taxpayer is personally liable
in accordance with § 1.485-24(b).
However, to the extent the amount of
the liability exceeds the net fair market
value of property not used in the activity
which secures the loan, repayment of
that portion of the liability is considered
as the repayment of a loan for which the
{axpayer is not personally liable and
has not pledged property used ountside
the activity in accordance with
paragraph (b]{2]{i] of this section.
Repayments of the loan are considered
to be made first in respect of that
portion of the loan which exceeds the
net fair market value of property not
used in the activity which secures the
loan. If a portion of an amount borrowed
is used in the aclivity and a portion is
used oulside the activity, repayment vAll
be considered made first in respect of
the portion used outside the activity.

(8) Contribution of security to activity.
If property which is pledged as security
for an amount borrowed for use in an
aclivity is subsequently contributed fo
the activity, the amount at risk shall be
redetermined in accardance with this
section as though the net fair market
value of the security had been reduced
to zero. This will reduce the amount at
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risk.in accordance with § 1.465-25(a)(1).
Furthermore, the contribution of the
property to the activity will be treated
as a contribution of unencumbered
property and will increase the amount at
risk in accordance with § 1.465-23(a)(1).
(4) Net fair market value; changes in
net fair market valie, The net fair
market value of property is the amount
by which the property’s fair market
value at the date it is pledged as
security exceeds the total amount of
superior liens to which it is subject.
Subsequent changes in the fair market

_value of the property are not taken into

account for purposes of determining net -
fair market value. However, to the
extent the amount of superior liens
changes during a taxable year the net

. fair market value shall be adjusted at

the close of the taxable year. Thus, the
net fair market value of property will be
reduced to the extent of increases in
superior liens to which the property is
subject and will be increased to the
extent of decreases in superior liens of
which the property is relieved. For
purposes of determining the effect of .
superior liens on the calculations
described in this paragraph, it is not
relevant that other property is also
subject to any such superior lien: If a
portion of an amount borrowed which is
secured by property described in this
section is not contributed to an activity,
that portion shall be treated as a
superior lien on such property, thus
reducing its net fair market value in
accordance with § 1.465-25(a)(4).

(b) Nonrecourse loan for which a
taxpayer pledges assets used in the
activity—(1) In general. (i) Borrowed
funds used in the activity. A taxpayer's
amount at risk is unaffected by amounts
borrowed for use in an activity where
the taxpayer is not personally liable for
repayment of the loan and has not
pledged as security property used
outside the activity. Thus, a taxpayer's
amount at risk in a partnership activity
is unaffected to the extent the taxpayer
borrows for use in the partnership
money secured only by the partnership
interest. Where a partnership borrows
amounts for use in the activity pledging
only property used in the activity for
repayment of the loan, and-neither the |
partnership nor any partner is
personally liable for repayment of the
loan, the loan shall be treated by each
partner as a loan which is described in
this paragraph,

(ii) Borrowed funds used outside the
activity. A taxpayer's amount at risk is
affected by amounts borrowed for use
outside the activity where the taxpayer
is not personally liable for repayment of
the loan and-has pledged as security

‘ only property used m the activity. In

such a case, the taxpayer’s amount at
risk in the activity is decreased by an
amount equal to the amount borrowed
for use outside the activity. This result is
unchanged if the only security for the
loan is the taxpayer's interest in the
activity. If the taxpayer has pledged as
security property, some of which is used
in the activity (including for this purpose
the taxpayer’s interest in the activity)
and some of which is not, the taxpayer’s
amount at risk in the activity shall be
reduced by the excess, if any, of
amounts borrowed for use outside the
activity over the net fair market value of
the security not used in the activity.

(2) Repayment of loan—(i) Borrowed
funds used in the activity. Where a
taxpayer’s amount at risk was not
increased as a result of therule .
contained in paragraph (b}(1)(i) of this
section, a subsequent repayment of the
loan by the taxpayer will increase the
taxpayer's amount at risk to the extent
of the repayment. However, if the
amount used to repay the loan would
not have increased the taxpayer’s ,
amount at risk in the activity if the
amount had been contributed to the
activity, the repayment will not increase
the taxpayer's amount at risk. Thus, for
example, if a nonrecourse loan (the
proceeds of which were used in the
activity) which did not increase the
taxpayer’s amount at risk is repaid with
money borrowed by the taxpayer with a
second nonrecourse loan secured only

" by property used in the activity, the

taxpayer’s amount at risk will not be
increased by the repayment. When a
liability described in paragraph (b)(1)(i)
of this section is repaid with assets
already used in the activity, the
taxpayer’s amount at risk will not be -
affected as a result of the repayment.
Therefore, when a partnership incurs
such a liability and thereafter repays it
with assets used in the activity, no
partner's amount at risk is affected upon
the incurrence of the liability or upon
repayment.

(ii) Borrowed funds not used in the
activity. A taxpayer’s amount at risk is ,

" affected by the repayment by the

taxpayer of amounts borrowed for use
outside the activity where the taxpayer
is not personally liable for repayment of
the loan and has pledged as security
ohly property used in the activity
(including for this purpose the
taxpayer’s interest in the activity). In
such a'case the taxpayer’s amount at
risk in the activity is increased by the
amount of the repayment. If the
taxpayer has pledged as security
property, some of which is used in the
activity and some of which is not, upon

repayment the taxpayer's amount at risk
in the activity will be increased by the
lesser of the amount of the repayment
made by the taxpayer or the amount (if
any) by which the outstanding liability
(immediately before repayment)
exceeds the net fair market value of the
property not used in the activity which
is pledged as security. However, if the
amount used to repay the loan would

' not have increased the taxpayer's

amount at risk in the activity if the
amount had been contributed to the
activity, the repayment will not increase
the amount at risk. Thus, if the
repayment is made using assets already
in the activity, the repayment will not
increase the taxpayer’s amount at risk,

{3) Examples. The provisions of this
section may be illustrated by the
following examples:

Example (1). (1) In 1977 A, a calendar year
individual, pledges A's house (which is not
used in the activity) as well as an asset uged
in the activity as security to borrow $8,000 on
a nonrecourse basis to be used in an activity,

. On the day the house is pledged as security,

its fair market values $60,000, and it is
subject to a superior lien of $54,000. If the
amountof the superior lien is not reduced
during the balance of the year, at the close of
1977 the net fair market value of the house is

~ $6,000 ($60,000—~$54,000). since the net fair

market value of the security ($6,000) {s less
than the amount borrowed ($8,000), the .
increase in A’s amount at risk is limited to
$6,000.

(if) In 1978 A reduces the amount of the
superior lien on the house to $53,000,
Accordingly: the house's net fair market
value at the close of 1978 is $7,000 ($60,000—
$53,000). In accordance with paragraph (a)(4)
of this section, a redetermination of the
amount at risk is made using the new net fair
market value. Using the new value, the
amount bortowed ($8,000) is still more than
the net fair market value ($7,000). Therofore,
the new net fair market value would be used
to measure the increase in A's amount at risk
in the activity. The new amount determined
under paragraph (a}(4) of this section ($7,000)
exceeds the earlier amount determined under
this section {$8,000) by $1,000. Thus, A's
amount at risk is increased by $1,000.

(ii1) In 1979 the fair market value of A's
house increases to $75,000. On December 31,
1979, A obtains a $10,000 second mortgage on
the house. The second mortgage is made
superior to the lien for the $8,000 loan made
in 1977. At the close of 1979 the original lien
on the house has been reduced to $52,000 and
the second mortgage is $10,000. Since changes
in the fair market value of security are
ignored for purposes of determining net fair
market value, the net fair market value of the -
house at the end of 1979 is determined by
comparing its fair market value at the time
the $8,000 was borrowed in 1977, $60,000,
with the amount of superior liens outstanding
at the end of 1979, $62,000 ($52,000 +
$10,000). Since the fair market value of the
house as so determined is less than the total
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of the superior liens to which the house is
subject at the end of 1979, the net fair market
value of the house at that time is 0. In
accordance with paragraph (a)(4) of this
section a redetermination of the amount at
tisk is made using the new net fair market
value. Using the new value the amount
borrowed ($8,000] is still more than the net
fair market value (0). Therefore, the new net
fair market value would be used to measure
the increase in A's amount at risk in the
activity. The new amount determined under
paragraph (a}{4) of this section (0) is less than
the earlier amount determined under this
section {$7,000) by $7,000. Thus, A's amount
at risk is decreased by $7,000.

. Example (2). (i) In 1977 B, a calendar year
individual, pledges shares of stock that are
not used in the activity as security to borrow
$20,000 on a nonrecourse basis to be used in
an activity. On the day the shares are
pledged, they are worth $40,000 and are not
subject to any superior liens. At the close of
1977 the fair market value of the shares is
$30,000. Nevertheless, at the close of 1977 the
net fair market value of the shares is $40,000,
because changes in the fair market value of
security are ignored for purposes of
determining net fair market value. Since the
net fair market value of the shares ($40,000) is
greater than the amount borrowed ($20,000),
B's amount at risk in the activity is increased

_ by $20,000.

{ii) In 1978, B, using personal assets, repays
$4,000 of the loan secured by the shares of
stock. In accordance with paragraph {a)(2) of
this section, repayments of such a loan are
treated like repayments of a loan for which
the taxpayer is personally liable. Thus, B's
amount at risk is not affected by the
repayment.

(iii) In 1979 the shares of stock are made
subject to a $30,000 lien superior to the
previous lien. At the close of 1979 the net fair
market value of the shares of stock is $10,000
($40,000 fair market value minus $30,000
superior lien). Accordingly, a redetermination
must be made of B's amount at risk. Since the
new net fair market value of the shares of
stock ($10,000) is less than the amount of the
loan outstanding ($16,000), the net fair market
value is used to measure any change in A's
amount at risk. The new amount determined
under this section {$10,000) is less than the
earlier amount determined under this section
{$16,000) by $5,000. Thus, in accordance with
paragraph_(a) of this section B’s amount at
risk is decreased under this section by $5,000.

(iv) In 1980 B repays $7,000 of the loan
secured by the shares of stock. In accordance
with paragraph (a)(2) of this section the
repayment is first deemed to be made in
respect of that portion of the loan, $6,000,
which exceeds the net fair market value of
property not used in the activity which
secures the loan. Pursuant to paragraph
{b}{2)() of this section the repayment will
result in a corresponding increase of $6,000 in
the amount at risk. The remaining $1,000
repayment is treated under paragraph (a){2)
of this section in the same manner as the
repayment of a loan for which the taxpayer is
personally liable. Repayment of such a loan

results in no change in the amount at risk.

Accordingly, as a result of the $7,000

~

repayment, B's amount at risk is Increased by
55-000.

Example (3). (i) In 1977 C, a calendar year
individual, purchases an asset for $10,000 for
use in an activity. C pays for the asset with
$2,000 of personal funds and a purchase
money mortgage of $8,000 on which C is not
personally liable. At the end of 1977 C still
owes $8,000 on the purchase money
mortgage. As a result of this transaction C's
amount at risk in the activity is increased by
$2,000.

(ii) In 1978 C repays $3,000 of the purchase
money mortgage, $2,000 with personal funds
from outside the activity and $1,000 with
funds from within the activity. Since the
$2,000 of funds from outside the activity can
increase C's amount at risk if contributed to
the activity, their use to repay the loan will
increase C's amount at risk by $2,000. The
additional $1,000 of repayment is from funds
already within the activity. Accordingly, the
use of those funds to repay the loan does not
increase C's amount at risk in the activity.

Example (4). (i) In 1977 D, a calendar year
individual, borrows $5,000 for use in a
farming activity described in section
465(c)(1)(B). D is personally liable on the
loan. At the end of 1977 the $5,000 loan
remains outstanding. Accordingly, D's
amount at risk in the activity is Increased by
Sslm'

(i) In 1979 D requests the lender to convert
the $5,000 loan into a nonrecourse loan
secured by assets in the farming activity, The
lender agrees to the request. Assuming that
§ 1.485-5 applies and the recourse loan
increases D's amount at risk prior to
conversion, the conversion of the loan from
recourse to nonrecourse reduces D's amount
at risk by $5,000 at the close of 1879.

(iii) In 1980 D repays $1,000 of the $5,000
loan with personal funds from outside the
activity and $2,000 with money from the
activity. The repayment of $3,000 of the loan
increases D's amount at risk to the extent a
contribution of amounts used to repay the
loan would have increased the taxpayer's
amount at risk in the aclivity. Since 52,000
from the activity was used to repay the loan,

' D's amount at risk in the activity is not

increased to the extent of that $2,000.
However, the $1,000 from outside the activity
would have increased the amount at risk if it
were contributed to the activity. Therefore, at
the end of 1880 D's amount at risk will be
increased by $1,000.

Example (5). E and F form partnership EF
to engage in an activity described in section
465(c)(1). Partnership EF barrows $20,000
secured by a purchase money mortgage for
which neither of the partners is personally
liable and uses the funds to purchase an
asset for use in the activity. This transaction
does not increase the amount E and F are at
risk in the activity. Thereafter, EF repays
$5,000 of the purchase money mortgage with
funds from the activity. Pursuant to
paragraph (c) of this section the repayment
by EF has no effect on the amount E and F
are at risk in the activity.

Example (6). A, an individual calendar year
taxpayer, is engaged in a farming activity
described in section 465(c)(1)(B), On January
6, 1978, A borrow/s $8,000 using machinery

»

from the activity as security. A is not
personally liable for repayment of the loan. A
uses the $8,000 (along with $2,000 from
personal funds) to purchase an automobile
for use outside the activity. Subsequently, A
pledges the automobile as security to borrow
$8,000. A uses this $8,000 to purchase a truck
which is contributed to the farming activity in
August of 1978. Section 465(b)(2) provides
that no property shall be taken into account
as security if it is directly or indirectly
financed by indebtedness which is secured
by property used in the activity. Accordingly,
if no other events affecting A’s amount at risk
occur in 1878, A’s amount at risk in the
farming activity at the close of 1978 will be
the same as it was at the close of 1977.

(c) Repayment of nonrecourse
liability by a partnership. The
repayment by a partnership of a liability
for which a taxpayer is not personally
liable and for which that taxpayer has
not pledged as security assets nsed
outside the activity shall not affect the
taxpayer's amount at risk.

§ 1.465-26 Effect of transfers by giftorat
death on amount at risk; cross reference.
For rules relating to the effect on the
amount at risk of transfers by gift or at
death, see §§ 1.465-57 through 1.465~59,

Ordering and Timing

§ 1.465-38 Ordering rules.

(a) In general. In determining which
items of deductions otherwise allowable
are to be allowed under section 465 (a),
the following ordering system shall be
used:

(1) First, all capital losses shall be
allowed.

(2) Second, all items of deduction
entering into the computation under
section 1231 shall be allowed.

(3) Third, all items of deduction to the
extent they do not constitute items of
tax preference under section 57 and are
not described in paragraph (a) (1) or (2)
of this section shall be allowed.

(4) Fourth, all items of tax preference
under section 57 not described in
paragraph (a) (1) or (2) of this section
shall be allowed.

(b) Retention of identity. When -
treated as deductions in succeeding
taxable years, deductions which are
disallowed under section 465 {a) shall
retain their identity according to the
classifications enumerated in paragraph
(a) of this section.

(c) Special rule. Deductions described
in paragraph (a) (4) of this section
(relating to tax preference items] which
are disallowed by section 465 (a) shall
be further subdivided according to the
taxable year in which they were
originally paid or accrued. When such
deduétions are allowed, those
deductions paid or accrued in the
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earliest taxable years shall be allowed
first.

(d) Examples. The provisions of this
section may be illustrated by the
following examples:

Example (1). A, an individual calendar year
taxpayer, is engaged in an activity described
in section 465(c)(1). At the close 0f 1977 A is
at risk $1,000 in the activity. During 1978 A
had $3,000 of income from the activity and
$7,500 of deductions allocated to the activity.
Of the $7,500 of deductions $2,500 are of the
type described in § 1.465-38(a](3) and $5,000
are of the type described in § 1.465-38(a}{4).
Assuming nothing else has otcurred during
1978 to affect A's amount at risk, A will be

- allowed $4,000 of deductions and $3,500 of

deductions will be disallowed. Since A has
no deductions described in § 1.465-38(a)(1) or
§ 1.465-38(a)(2), the $4,000 of allowed
deductions will consist of the entire $2,500

described in § 1.465-38(a)(3] and $1,500 of the -

$5,000 deductions described in § 1.465-
38(a)(4). The $3,500 deductions disallowed
will consist of deductions in § 1.465-38(a)(4).
Example (2). Assume the same facts as in
example (1), and in addition during 1979 A
has income from the activity of $10,000.
During 1978 A incurred $14,000 of deductions
of which $4,000 are described in § 1.485—
38(a)(3) and $10,000 are described in § 1.465~
38(a)(4). When A's current deductions are
added to the deductions which were not
allowed and therefore carried over from 1978,
A’s total deductions from the activity for 1979
are $17,500 ($14,000 -+ $3,500), of which
' $4,000 are described in § 1.465-38(a)(3) and
$13,500 are described in § 1.465-38(a)(4)
($10,000 -+ $3,500). Of the $13,500 of .
deductions described in § 1.465-38(a)(4),
$3,500 are from 1978 and $10,000 are from -
1979, Assuming nothing occurs during 1979 to
affect A’s amount at risk, A will be allowed
deductions from the activity in the amount of
$10,000 (see § 1.485-2(a)). Since A has no
deductions described in § 1.465-38(a)(1) or
§ 1.465-38(a)(2), the entire $10,000 of
deductions will come from those deductions
described in § 1.465-38(a)(3) and § 1.465-
38(a)(4). Of A's $17,500 of deductions from the
activity the entire $4,000 described in § 1.465-
38(a)(3) will be allowed. Of the $13,500
deductions described in § 1.465-38(a)(4),
$6,000 will be allowed. Pursuant to § 1.485-
38(c) deductions described in § 1.465-38(a}(4)
and occurring in the earliest years shall be
allowed first. Accordingly, the $6,000
deduetions described in § 1.465-38{a)(4)
which are to be allowed shall consist of the _
entire $3,500 attributable to 1978 and $2,500 of
the $10,000 deductions described in § 1.485—
38(a)(4) attributable to 1979. The remaining
$7,500 of deductions described in § 1.465~
38(a){4) and attributable to 1979 will be -
carried over and treated as deductions from
the activity for 1980.

§ 1.4¢5-39 Timing of increases and
decreases to the amount at risk.

(a) General rule. Except as provided
in paragraph (b} of this section, factors
which increase or decrease the amount
a taxpayer is at risk in a taxable year "
shall so increase or decrease the amount

at risk before determining the amount of
section 465(d) loss which is allowed for
the year.

(b) Exception. Section 465(d) losses
which are allowed as deductions for a

« taxable year under section 465 reduce
the amount a taxpayer is at risk with
Jrespect to that activity at the close of
the immediately succeeding taxable
year of the taxpayer.

(c}“Pmcedure, The amount a taxpayer
is at'risk in an activity at the close of a
taxable year of the taxpayer is

* determined by— .

(1) Reducing the amount at risk in the
activity at the elose of the preceding
taxable year by the amount of the
section 465(d] loss which was allowed
as a deduction in the preceding taxable
year; . ‘ ‘

(2) Increasing the amount at risk in the
activity (determined after the ‘.
application of paragraph (c)(1) of this
section) by all factors occurring during
the taxable year which increase the
amount at risk; and

(3) Decreasing the-amount at risk in '
the activity (determined after the .
application of paragraph {c)(2) of this
section) by all factors occurring during
the taxable year which decrease the
amount at rigk. -

See § 1.465-41 for illustrations of the
operation of this section.

Examples

§1.465-41 Examples.

The provisions of § 1.465-1 through
1.465-40 may be illustrated by the
. following examples:

Example (1). On January 1, 1976, A and B

as equal partners form partnership AB. Both
- A and B, as well as partnership AB, are

calendar year taxpayers. On January 1, 1976,
A and B each contributes $5,000 from
personal assests to AB. On August 1, 1976,
AB borrows $6,000 from a bank with A and B
each agsuming personal liability. On
December 31, 1976, AB reduces the amount.
outstanding on the loan to $4,500. AB has |
neither loss nor income for 1978. As of
December 31, 1976, A’s amount at risk in the
activity engaged in by AB is determined as
follows:

é\mount at risk in activity as of Jan. 1,876 wiimennee [514]
us:
Contribution: 5,000
Allocable share of loan for which personal lab.lity
was assumsad ($5,000 divided by 2) wmicssemeee 3,000
: $8,000
Less:
. Allocabla share of nef reduction In personal flabifty
(See §§ 1.465-24(b}{2)()) (S6,000 minus $4,500
divided by 2). 750

Amount at risk in activity as of Dec. 31, 1976 . 57,250

Example (2). Assume the same facts as in
example (1) and in addition on February 1,
1977, AB borrows $20,000 under a
nonrecourse financing arrangement with the

2

lender taking as security equipment
purchased with the newly acquired funds, On
May 1, 1977 AB reduces the amount
outstanding on the loan on which A and B
have assumed personal Hability to $4.000
{$4,500G1T1 X $500). On August 1, 1977 AB
reduces the principal amount due on the nen-
recourse loan to $19,000. On October 1, 1977
AB distributes $2,000 each to both A and B.
On December 1, 1977 AB reduces the amount
outstanding on the loan on which A and B
have assumed personal Hability to $2,500
{$4,000G1T1 % $1,500). A and B are each
allocated $3,000 as their distributive shara of
partnership income for its taxable year
ending December 31, 1977. As of December
31, 1977, A’s amount at risk in the activity
engaged in by AB is determined as follows:

Amount at risk in activity 8 of 1/1/77 wuwmssisss  $T,250
Plus:

Income from the activity. 3.000
. $10,250

Less:
Allocable shate of net reduction i person-

al lability—5/1/77 ($500 -+ 2) seecssn WHRI #1:1)]
Allccable share of net reduction in person-

al liability—12/4/77 ($1,500 + 2uwwcwene 750
Distributi 2000 3,000

Amount at risk In activity 88 of 12/31/77 suvuiuenins  $T.250

The $20,000 nonrecourse loan does not
affect the amount at risk of either A or B
because neither of them assumed personal
liability and neither of them pledged property
not used in the activity as security. Under
§ 1.485-25 (b) (2) the reduction in the
nonrecourse lability did not reduce either
partner's amount at risk, because the loan
was repaid with amounts already in the
activity. Under § 1.465-24 (b) (2) the

- reduction in personal liability did reduce the

amount at risk, because the repayment was
made with amounts already in the activity,
Example (3). Assume the sdme facts as in
example (2} and in addition on March 1, 1976,
A and B each contributes $1,000 to AB. On
September 1, 1978 A and B each contributes

- $1,500 to AB and on the same date AB

reduces the outstanding amount due on the
loan for which A and B are personally liable
to zero and also repays $500 on the loan for
which A and B had net assumed personal
liability. For AB's taxable year ending
December 1978 A and B each has $10,500 of
section 465 (d) losses. As of December 31, «
1978, A's amouint at risk for the activity
engaged in by AB is determined as follows:

Amount at risk In activity a3 of $/1/78 c.cummsmeanss  $7,250
Plus:
Contrisution—3/1/78 1,000
Contribution—9/1/78 1,500
$£9,750
Less:
Alfocable share of net reduction In persondl Lability
(52,500 + 2J 1,259

e r—aond

Amount at fisk In actity £5 6F 12/31/79 crmmmissscne  $2500

"A was allocated $10,500 in partnership
losses. Since A’s amount at risk as of
December 31, 1978 i3 only $8,500, A’s loss
deduction for the activity will also be so
limited. Thus, A may take a loss deduction of
$8,500 for 1978. This deduction will decreasa
A’s amount at risk at the close of 1979. The
$2,000 not allowed as a loss deduction for
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1978 will be treated as a deduction in 1979.
Under § 1.465-25(b}{2)(i) the reduction in
nonrecourse liability did not reduce either
partner's amount at risk, because the loan
was repaid with amounts already in the
activity.

Example (4). Assume the same facts as in
example (3) and in addition on March 1, 1979,
A and B each contributes $1,000 to AB. For
AB's taxable year ending December 31, 1979,
A and B are each allocated $500 as their
share of partership income {which is
calculated without regard to the $2,000 loss
deduction disallowed in 1978). As of
December 31,1979, A's amount at risk in the
activity engaged in by AB is determined as
follows:

Amount at risk in activity as of 1/1/79 $8,500

Less:

Loss alfowed in 1978, 8,500
$0

Plus:

Contributic 1,000

Amount at fisk in activity as of 12/31/79 $1,000

A had a $2,000 loss deduction which was
not allowed in 1978 and is treated as a
deduction for 1979. Since $500 is A's
distributive share of partnership income
(which is calculated without regard to such
deduction), A’s section 465 (d) loss for 1979 is
$1,500 [$2,000~8500). Since A is at risk $1,000
as of December 31, 1979, only $1,000 is
allowable as loss deduction for 1979. The
remaining $500 is treated as a deduction for
1980. Therefore, of the $2,000 disallowed loss
deduction for 1978 treated as a deduction for
1978, $500 is deductible by reason of A’s
share of partnership income, $1,000 is
deductible because A was at risk $1,000, and
the remaining $500 is not deductible for 1979
but is treated as a deduction allocable to the
activity for 1980.

Example (5). On July 1, 1976, C, along with
many other persons, forms partnership W. C
is a calendar year taxpayer and partnership -
W is on a taxable year ending June 30. On
July 1, 1978, C contributes $3,000 to W. On
August 1, 1976, W borrows a sum of money
for which C's allocable-share of personal
liability is $7,500. On October 1, 1876, W
borrows a sum of money under a nonrecourse
financing arrangement with respect to which
C's allocable share is $10,000. On March 1,
1977, W repays a portion of the loan for
which C is personally liable, thereby reducing
C's personal liability to $6,000. C's allocable
share of W's losses for the taxable year
ending June 30, 1977, is $13,000. On
September 1, 1977, C contributes
unencumbered personal assets with an
adjusted basis of $6,000 to W. On November
1, 1977, W repays another portion of the loan
for which C is personally liable, reducing C’s
personal liability to $5,000. On December 1,
1977, W repays part of the nonrecourse loan
thereby reducing C's allocable portion of the
amount outstanding to $8,000. The amount of
loss deduction which C is allowed for 1977 is
determined as follows:

Amount at risk in activity as of 7/1/76 (piior to con-
tribution)

Plus:
Contribution—7/1/76 3,000

wmammmmm

was 7500
B $10.500

Less:
Aliocable share of pet reduction In personal Kabity. 1,500
Amount at risk in activity as of 6/30/77 $9.000

Although C's allocable share of W’s losses
for the taxable year ending June 30,1977, is
$13,000, C's allowable loss deduction is
limited to the amount at risk as of the close of
the partnership’s taxable year. Thus, C's loss
deduction for the taxable year ending
December 31, 1877, is $9,000. The $4,000 not
allowed as a loss deduction in 1977 will be
treated as a deduction in 1978. The fact that |,
prior to December 31, 1877, but after the close
of w's taxable year on June 30, 1877, C made
a contribution to W does not increase the
amount of Joss which C may deduct for 1977.
That amount is limited to the amount C was
at risk in the activity as of the close of W's
taxable year.

Example (6). Assume the same facts as in
example (5), and in addition for the taxable
year ending June 30, 1878, C's allocable share
of W's losses is $250 (which is calculated
without regard to the $4.000 loss deduction
carryover from 1877), On October 1, 1878, W
distributes $2,000 to C. The amount of loss
deduction which C is allowed for 1978 is

determined as follows:

Amount at risk in activity as of 7/1/77 $3,000

Less:

Loss allowed in 1977 9,000
50

Plus: R o

Contrbuton—9/1/77 6,000

Less: bl
Net reduction In porsonal Kabilty 11/4/77 e, 1,00

Amount at risk in activity as of 6/30/78 $5000

C has $4,000 of deductions which were not
allowed in 1977 as well as $250 of current
loss for W's taxable year ending June 30,
1978. Since $4,250, the entire amount of
section 485{(d) loss {$4,000--$250), is less than
the amount at risk as of the close of W's
taxable year, the entire amount is allowable
as a deduction for C's taxable year endif}
December 31, 1978. The fact that prior to
December 31, 1978, but after the close of W's
taxable year on June 30, 1878, W made a
distribution to C does not decrease the
amount of allowable loss which C may
deduct in 1978 unless § 1.465-4 is found fo
apply.

Example (7). Assume the facts as in
example (6), and in addition for W's taxable
year ending June 30, 1979, C's allocable share
of income is $1,000. No other events occur
which affect C's amount at risk. C's amount
at risk as of June 30, 1979, is determined as
follows:

Amount at risk In acthity as o1 7/1/78 $5.000
Less:
Loss asowod In 1078..... 4250
$7150
Plus:
Incoma from tho actiity. 1,000
$1,750

Less:
Distrbuion—10/1/78 2,000

Amourt st riek in activity as of 8/30/79 $(250)
For the recapture of certain losses where

the amount at risk is less than zero, see
section 485(e).

Activities to Which Section 465 Applies
§1.465-42 Activitles to which section 465
applles; holding, producing, or distributing
motion picture flims or video tapes.

{a) In general. Section 465 applies to
any taxpayer described in § 1.465-1{d)
who is engaged in the activity of
holding, producing, or distributing
motion picture films or video tapes
either as a trade or business or for the
production of income.

(b) Loss. All receipts related to
holding, producing, or distributing
motion picture films or video tapes and
all items of deduction incurred with
respect to such receipts are to be taken
into account in determining whether
there is a section 465(d) loss.

(c) Sepdrate activities—{1} General
rule. Except in the case of a partner’s
interest in a parinership ora
shareholder’s interest in an electing _
small business corporation, a taxpayer's
interest in each different film or video
tape shall be considered a separate
activity. Thus, if an individual has an
interest in four different films, each film
represents a separate activity to that
individual and that individual has a
separate section 465{d) loss and a
separate amount at risk with respect to
each film. -

(2) Partners and shareholders. In the
case of a partner's interestin a
partnership or a shareholder’s interest in
an electing small business corporation,
all films and video tapes in which the
partnership or corporation has an
interest shall be treated as one activity
of the partner or shareholder. Thus, if a
partnership has an interest in three
different films and two different video
tapes, the five films and video tapes will
constitute one activity for each partner.
This means that all items of income -
allocated to a partner from the films and
video tapes shall be aggregated with all
items of deductions allocated to that
partner from the films and video tapes
s0 as to result in one amount at risk and
one section 465(d) loss (if any) for each
partner.

{d) Different film or video tape—{1)
General rule. For the purposes of
paragraph (c) of this section, a different
film or video tape is one—

(i) In which the finished product is
viewed as a single work; and

(i) Which is of a length such that
individuals could normally be expected
to view it in one sitting.
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For the purposes of paragraph (c) of
this section, a movie or video tape can
consist of more than one reel.

(2} Special rule. In cases where more
than one film or video tape exists as a
result of applying paragraph (d)(1}(ii} of
this section, each portion of the film or
video tape which is intended to be
viewed in a separate sitting shall be a
different film or video tape.

§ 1.465-43 Activities to which section 465
applies; farming.

(a) In general. Section 465 applies fo
" any taxpayer described in § 1.465-1(d)
who is engaged in farming (as defined in
section 484(e)] as a trade or business or
for the production of income.

(b) Loss. All receipts related to the
farming activity and all items of
deduction incurred with respect to such
receipts are to be taken into account in-
determining whether there is a secfion
465(d] loss.

(c) Separate activities. For each farm
rules similar to those found in § 1.465-
42(c) shall apply for purposes of
determining what constitutes a separate
activity.

(d) Farm. As used’in this secnon, the
term “farm” includes all property where
the cultivation of land or the raising or
‘harvesting of any agricultural or
horticultural commodity occurs,
including the raising, shearing, feeding,
caring for, training, and management of
animals. For purposes of the preceding
gsentence, trees (other than trees bearing
fruit or nuts) shall not be treated as an
agricultural or horticultural commodity.

(e} Farm actxwty When a procedure
for the processing of products grown or
animals raised on a farm is carried on
within the physical boundaries of a
farm, it is necessary to determine
whether such activity constitutes a farm
activity. In such event, the facts and
circumstances of each case must be
evaluated. Generally, the most
significant facts and circumstances in
making this determination include—

(1) The similarity of the product as
processed to the product as it is being
grown or raised;

(2) The consistency with normal -

commercial practice of conducting the
procedure within the physical |
boundaries of a farm; and -

(3) The necessity of the procedure to
obtain a marketable product.

If is determined that the processmg
procedure is a nonfarm activity, receipts
and expenditures from the farm activity
and the nonfarm activity cannot be
aggregated, and section 465 shall apply
only to the receipts and expenditures
from the farm activity.

(f) Examples. The provisions of
paragraph (e) of this section may be
illustrated by the following examples.

Example (1). A operates a farm where A

- plants and harvests potatoes. On bne portion

of the farm A also gperates a plant in which
the potatoes are processed into potator chips.
These potato chips are then shipped to
various distributors who bag and sell the
potator chips to refailers. The processing of
potator chips by A shall not be considered a
farm activity. The processing neither results
in a final product (potato chip) similar to the
product as grown {petato) nor is it necessary
to obtain a marketable product.

Example (2}. B is engaged in the farm
activity of growing tobacco. Among the steps
B takes to produce a praducf that is
marketable is to maintain a warehouse
within the physical boundaries of the farm for
the purpose of curing and packing the
tobacco that B has grown on the farm. There
is no market for the tobacco in the form it -
takes when harvested. The curing and
packing aspect of B's operations is a farm
activity, because the final product as
processed is similar to the product as grotn,
and the pracedure is necessary to obtain a
marketable pmduct.

Example (3). € is engaged in growvsing wine
grapes. In addition, C operates a winery
within the boundaries of the farm. The
capacity of C's winery is such that C
purchases grapes from neighboring farms for
use in making the wine in addition to using
grapes grown in C's own vineyard. Most of
the grape growers in the region of C's
vineyard do not operate their own wineries
but, instead, selt their grapes to a winery.
Therefore the operation of the winery on the
farm is not consistent with normal
commercial practice.Thus, the operation of
the winery is not a farm activity. The end
product of the winery (wine} is not similar to
the product as grown (grapes). In addition,
harvested grapes are a marketable
commodity without further processing. The
result is the same even if the size of C's
winery is such that it can only accommodate
the grapes grownby C. -

Example (4). D operates a farm on w}uch D
raises Black Angus steers. In addition, D
maintains facilities on the farm to slaughter
the steers. D has a contrdct with several
grocery stores and restaurants in the area to
provide them with this meat. Under these
curcumstances the slaughtering facilities will
not be considered a farm activity.

§ 1.465-44 " Activities to which section 465
applies; leasing section 1245 property.

(a) In general. Section 465 applies to -
any taxpayer described in § 1.465-1 (d)
(1) who is engaged in the leasing of any
section 1245 property (as defined in
section 1245 (a} (3)) as a trade or
business or for the production of
income. However, see section 465 (c] (3]
(D) (ii) for special exceptions relatmg to

" certain corporations engaged in

equipment leasing.
(b) Loss. All receipts related to the
leasing of section 1245 property and all

items of deduction incurred with respect
to such receipts are to be taken into
account in determining whether there ig
a section 465 (d) loss.

(c) Separate activities—(1) General
rule. For each section 1245 property
which is leased or held for leasing, rules
similar to those found in § 1.465-42 (c)
shall apply for purposes of determining
what constitutes a separate activity.

(2) Section 1245 property. For the
purposes of section 465 where several
section 1245 properties, such as parts of
a computer system, comprise one unit
under the same lease agreement and are
neither separately financed nor subject
to different lease terms, the propertios
will be considered one section 1245
property.

(d) Lease. For the purposes of section
465, a lease is any arrangement or
agreement, formal or informal, written
or oral, whereby the owner of property
receives consideration in any form for
the use of the property by another party.
Whether a specific transaction
constitutes a lease or sale shall be
determined on the basis of the particular
facts and circumstances.

(e) Ancillary leasing of section 1245
property. Section 465 shall not apply to
amounts received or accrued where the
leasing of gection 1245 property is
incidental to making real property
available as living accommodations
(such as where an unfurnished rental
apartment is equipped with a stove or
refrigerator]. Section 465 shall alsa not
apply to amounts received or accrued

rwhere the leasing of section 1245
property is incidental to the furnishing
of services.

§ 1.465-45 Activities to whict: sectlon 465
applies; exploring for, or exploiting, oil and
gas resources.

{a) In general. Section 465 applies to
any taxpayer described in § 1.465-1 (d)
who is engaged in exploring for, or
exploiting, oil and gas resources as a
trade or business or for the production
of income.

(b) Loss. All receipts related to
exploring for, or exploiting, oil and gas
resources and which constitute grogs
income from the property within the
meaning of section 613, and all items of
deduction incurred with respect to such
receipts, are to be taken into account in
determining whether there is a section
465 (d) loss.

{c) Separate activities. For each
separate oil and gas property (as
defined under section 614) rules similar
to those found in § 1.465-42 (c) shall
apply for purposes of determining what
constitutes a separate activity,
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(d} Depletion. In the case of exploring
for, or exploiting, oil and gas resources a
taxpayer's allowable deduction under
section 611 (relating to an allowance for
depletion) shall be considered a
deduction incurred in the production of
income from the activity. Therefore, it
must be taken into account in .
determining the taxpayer's section 465
(d} loss. A taxpayer's amount at risk in
an activity shall be increased by the
excess of the deductions for depletion
over the basis of the property (used
within the activity) subject to depletion. -

Transfers and Dispositions

§ 1.465-66 Transfers and dispositions;y
general rule.

(a) General rule. In the case of a

_ transfer or other disposition of all or
part of either an activity or an interest in
an activity during a taxable year, any
gain recognized on the transfer or
disposition shall be treated as income
from the activity in accordance with
§ 1.465-12. In the case of a liquidation
by a partnership of a partner's interest
in that partnership, or complete
redemption by an electing small -
business corporation of a shareholder’s
stock in that corporation, the provisions
of this section shall apply. In general,
this section will cause amounts
disallowed by section 465 in previous
taxable years to be allowed for the
taxable year of transfer or disposition.
In addition, any gain recognized as the
result of a transfer or disposition of an
asset which was at one time used in an
activity shall be treated as income from
the activity, notwithstanding the fact
that the taxpayer’s participation in the
activity ended prior to the transfer or
disposition.

(b) Examples. The provisions of this

section may be illustrated by the
following examples:

Example (1). On January 1, 1976, A and B
as equal partners form partnership AB. A and
B, as well as AB, are calendar year
taxpayers. After the close of taxable year ~
1978 A’s basis in AB is $3,000, A's amount at
risk is zero, and A has $7,000 of losses from
the activity which would have been allowed
but for section 465 (a). AB's assets are subject
to a nonrecourse loan of $20,000, of which A’s
share is $10,000. On January 1, 1979, C
purchases A’s interest in AB for $11,000. C
pays A $1,000 in cash and takes a 50 percent
interest in the partnership, which is renamed
BC. BC's assets are still encumbered to the
extent of $20,000. A's amount realized is
$11,000, which includes $1.000 cash as well as
the amount of the encumbrance on A's share
of AB's assest {$10,000). Therefore, A’s gain is
$8,000 ($11,000-53,000). This $8,000 is income
from the activity. Assuming A is entitled to
no deductions allocable to the activity for
1979 other than those disallowed in 1978

under section 465 (a), income allocable to the
activity for 1979 ($8,000) will exceed the
deductions ($7,000). Consequently, A will not
have a section 465 (d) loss from the activity in
1979 because $7,000 is less than the amount
of income from the activity for 1979 (§8,000).
The $7,000 of deductions will be allowed for
1979,

Example (2). On January 1,1978, D, an
individual, purchases a piece of equipment to
be used in an activity described in section
4865 (c}{1)(C). D purchases the equipment for
$10,000, paying $1,000 from personal assets
and borrowing $9,000 from a bank. The loan
from the bank is a nonrecourse loan secured
by the equipment. After the close of 1920 D's
basis in the equipment is $2,000 and the
amount at risk in the activity is zero. As of
the beginning of 1981 D has $7,000 of losses
which would be allowed but for section 465
(a). The equipment is still encumbered by the
$9,000 loan. On January 1, 1981, D gives the
piece of equipment to a relative, E. The fair
market value of the equipment at the time of
the transfer is $9,500. E pays no cash to D but
takes the equipment still subject to the
nonrecourse loan. D's amount realized on the
transfer is £9,000, attributable to the
liabilities to which the equipment is subject.
D must recognize $7,000 ($9,000-52,000) of
income on the disposition. This $7,000 {s

“income from the activity. Assuming D is
entitled to no deductions allocable to the -
activity for 1981 other than those disallowed
in 1980 under section 465 (a) the income
allocable from the activity for 1881 ($7,000)
will equal the deductions allocable to the
activity for 1981 ($7,000). Consequently, D
will not have.a section 465 (d) loss from the
activity in 1981 and the $7,000 of deductions
will be allowed for 1981, because there is an
equal amount of income from the activity in
that year,

Example (3). E, an individual calendar year
taxpayer, is a partner in partnership EFGH,
which is also a calendar year taxpayer. At
the close of 1978 E's amount at risk is zero,
E's adjusted basis is $350, and E has
deductions disallowed by section 465 in the
amount of $50. E's share of nonrecourse
liabilities of the partnership is $400. At the
close of 1979 none of the figures has changed
and EFGH distributes property (which is not
described in section 751) to E in complete
liquidation of E's interest in EFGH. Under
section 752 (b} E is treated as receiving $400.
Under section 732 (b), E's basts of $350 is
reduced to zero. E must recognize $50 of gain
($400-$350). Under this section, E has income
from the activity in the amount of the gain
recognized ($50). This will allow E to deduct
the 850 of deductions previously suspended.
In 1979 E will not have a section 485 (d) lass
from the activity.

§ 1.465-67 Transfers and dispositions;
pass through of losses suspended under
section 465 (a).

(a) Applicability. This section shall
apply to any transfer or disposition in
which—

(1) The taxpayer transfers or disposes
of such taxpayer's entire interest in the

activity or the entity conducting the
activity,

(2) The basis of the transferee is
determined in whole or in part by
reference to the basis of the transferor;
and ?

(3) The transferor has suspended
losses under section 465 (a) at the time
of the transfer or disposition.

For the treatment of any gain recognized
by the transferor, see § 1.465-66.

{b) Pass through of suspended losses.
If at the close of the taxable year in
which the transfer or disposition occurs,
the amount of the transferor’s section
465 (d) loss from the activity is in excess
of the transferor's amount at risk in the
activity, such excess shall be added to
the transferor's basis in the activity. The
preceding sentence is to be applied after
the determination of any gain to the
transferor and is to be used solely for
the purpose of determining the basis of
the property in the hands of the
transferee.

§ 1.465-68 Transfers and dispositions;
amounts at risk in excess of losses
disallowed.

(a) Applicability. This section shall
apply to any transfer or disposition
(except a transfer at death) in which— -

(1) The taxpayer transfers or disposes
of such taxpayer’s entire interest in the
activity or the entity conducting the
activity;

(2]} The basis of the transferee is
determined in whole or in part by
refgrence to the basis of the transferor;
an

{3) The transferor has an amount at
risk which is in excess of losses from the
activily.

(b} General rule. At-the close of the
transferor’s taxable year in which the
transfer or disposition occurs, the
transferor's amount at risk in the
activity (after being reduced by the
transferor's losses from that activity for
that taxable year) shall be added to the
transferee’s amount at risk. In addition,
the transferee’s amount at risk shall be
increased by the amount that the
transferee’s basis is increased under
section 1015 (d) (relating to gift tax paid
by the transferor).

(c) Limitation. The amount by which -
the transferee’s amount at risk is
increased under paragraph (b) of this
section shall be limited to the amount of
the transferee’s basis which exceeds the
amount considered paid by the
transferee at the time of the transfer. For
the purposes of this section the amount
considered paid by the transferee
includes the amount of liabilities to
which the transferred property is
subject.
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(d) Exampfes. The provisions of this
section may be illustrated by the
following examples:

Example (1). On December 31, 1978, F, an
individual, makes a gift to G of F's entire
interest in an activity described in section 465
(c) (1). F had engaged in the activity as an
individual. As of the close of 1978 F's amount
at risk in the activity is $500, F’s adjusted
basis in the activity is $9,500, the fair market
value of the activity is $20,000, and the
activity is subject to a nonrecourse liability of
$9,000. G does not pay any cash to F but-
takes the gift subject to the $9,000 liability.
Since F's amount at risk in the activity is $500
at the close of the year, this amount shall be
added to G's amount at risk. This amount is
not limited by paragraph (c) of this section,
because the amount of G’s adjusted basis
which exceeds the amount.G is considered to
have paid at the time of the transfer is also
$500 ($9,500-59,000). Therefore, G is at risk in
the amount of $500.

Example (2). Assume the same facts as in
example (1), except that in addition to G
taking the gift subject to the £9,000 liability, G
also pays F $1,500 in cash. Regardless of how
much F is at rigk, G's amount at risk will not
be increased as the result of this section. This
is because the amount of increase is limited
to the excess of G's basis ($10,500, consisting
of the $9,000 liability, plus the $1,500 cash
paid to F) over the amount G is-considered to
have paid F ($9,000 - $1,500 = $10,500).
Since the excess is zero (10,500—$10,500), the
amount of increase under § 1.465-68 (b) is
also zero. G's amount at risk will be
increased, however, under § 1.465-22 (d) by
the $1,500 cash paid to F, and therefore, G's
amount at risk is $1,500.

§ 1.465-69 Transfers and dispositions;
amounts at risk in excess of losses
disallowed with respect to transfers at
death.

(a) Applicability. If after the close of
the taxable year in which a decedent
dies, the decedent's amount at risk in
the activity (after being reduced by
losses previously suspended under
section 465(a)) is greater than zero, such
amount shall be added to the
successor's amount at risk. However,
this amount must be adjusted to reflect
changes, if any, in the amount at risk
occurring as the result of the decedent’s
death. The successor's amount at risk
shall also be increased by the amount ~
which the successor's basis in the
activity is increased under section 1014
or 1023(h), (c), (d), and (e).

(b} Example. The provisions of this
section may be illustrated by the
following example:

Example. H, an individual,is engaged in an
activity described in section 465(c)(1) for a
taxable year in which section 1023 applies.,
On December 31 of-such year, H dies. On that
date H's basis in the activity is $6,000, H's -
amount at risk in the activity is $2,500, and
the fair market value of the activity is $12,500.
Under H's will, ] is the sole beneficiary of H's

1

interest in the activity. During the period
between H's death and the time ] succeeded
to the activity nothing occurred which
affected the amount at risk. Under sections
1023(h), (c), (d), and (e), the basis of the
activity in the hands of ] is increased by
$5,000, which when added to H's basis of
$6,000, gives ] a basis in the activity of
$11,000. To determine ]'s amount at risk in the
activity, H's amount at risk in the activity
($42,500) is added to the amount by which J’s
basis in the activity is increased under
sections 1023(h), (c), (d), and (e) ($5,000).
Therefore, J's amount at risk in the activity is
$7,500 ($2,500 -+ $5,000).

Amounts at Risk With Respect to
Activities Begun Prior to Effective Date

§1.465—75 _Amounts at risk with respect
to activities begun prior to effective date; in
general.

Section 465 generally applies to losses
attributable to amounts paid or incurred

- in taxable years beginning after

December 31, 1975. For the purposes of -
applying the at risk limitation to
activities begun before the effective date
of the provision (and which were not
excepted from application of the
provision), it is necessary to determine-
the amount at risk as of the first day of
the first taxable year beginning after
December 31, 1975. The amount at risk
in an activity as of the first day of the

first taxable year of the taxpayer

beginning after December 31, 1975 (for
the purposes of §§ 1.465-75 through
1.465-79, such first day shall be referred
to as the effective date) shall be_
determined according to the rules
provided in §§ 1.465-76 through 1.465-
79,

§ 1.465-76 Amounts at risk with respect to
activities begun prior to effective date;
determination of amount at risk.

() Initial amount. The amount a
taypayer is-at risk on the effective date .
with respect to an activity to which
section 465 applies shall be determined
in accordance with this section, The

initial amount the taxpayer is at risk in -

the activity shall be the taxpayer’s
initial basis in the activity as modified
by disregarding amounts described in
section 465(b)(3) or (4) (relating
generally to amounts protected against
loss or borrowed from related persons).
- (b) Succeeding adjustments. For each
taxable year ending before the effective
date, the initial amount at risk shall be
increased and decreased by the items
which increased and decreased the
taxpayer's basis in the activity in that
year as modified by disregarding the
amounts described in section 465(b) (3)
or (4).
(c).Application of losses and

withdrawals. (1) Losses described in

section 465(d) which are incurred in
taxable years beginning prior to January
1, 1976 and deducted in such taxable
years will be treated as reducing first
that portion of the taxpayer's basis
which is attributable to amounts not at
risk. On the other hand, withdrawals
made in taxable years beginning before
January 1, 1976 will be treated as
reducing the amount which the taxpayer
is at risk,

(2) Therefore, if in a taxable year
beginning prior to January 1, 1976 there
i a loss described in section 465(d), it
shall reduce the amount at risk only to
the extent it exceeds the amount of the
taxpayer’s basis which is not at risk, For
the purposes of this paragraph the
taxpayer’s basis which is not at risk ls
that portion of the taxpayer's basis in
the activity (as of the close of the
taxable year and prior to reduction for
the loss) which is attributable to
amounts described in section 465(b)(3)
or (4).

(d) Amount at risk shall not be less
than zero. If, after determining the
amount described in paragraph (a), (b),
and (c) of this section, the amount at
risk (but for this paragraph) would be
less than zero, the amount at risk on the
effective date shall be zero.

§1.465-77 Amounts at risk with respect to
actlvities begun prior to effective dato;
allocation of loss for different taxable
years.

If the taxable year of the entity
conducting the activity differs from that
of the taxpayer, the loss attributable to
the activity for the first taxable year of
the entity ending after the beginning of
the first taxable year of the taxpayer
beginning after December 31, 1975, shall
be allocated in the following manner:

. That portion of the loss from the activity

for such taxable year of the entity which
is attributable to taxable years of the
taxpayer beginning before January 1,
1976, is that portion which bears the
same ratio to the total loss as the
number of days in such taxable year
before January 1, 1976, bears to the total
number of days in the entire taxable
year. Consequently, that portion shall be
treated in accordance with § 1.465-70.

§1.465-78 Amounts at risk with respect to
activities begun prior to effective date;
insufficient records.

If sufficient records do not exist to
accurately determine under § 1.465-70
the amount which a taxpayer is at rigk
on the effective date, the amount at risk
shall be the taxpayer's basis in the
activity reduced (but not below zero) by
the taxpayer’s share of amounts
described in section 465 (b) (3) or (4)
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with respect to the activity on the day
before the effective date. .

§ 1.465-79 Amounts at risk with respect
1o activities begun prior to effective date;
examples.

The provisions of § 1.465-75 and
-§ 1.465-76 may be illustrated by the
following examples:

Example (1). ] and X, as equal partners,
form partnership JK on January 1, 1975 to
engage in an activity described in section
465(c)(1). Both J and K, as well as JK, are
calendar year taxpayers. On January 1, 1975,
each partner contributes $10,000 in cash from
personal assets to JK. On July 1, 1975,'JK
borrows $40,000 (of which J's share is $20,000)
from a bank under a nonrecourse financing
arrangement secured only by the new
equipment purchased with the $40,000 for use
in the activity. On September 1, 1975, JK
reduces the amount due on the loan to
$36,000 {of which J's share is $18,000). On
. October 1, 1975, JK distributes $3,000 to each

partner. For taxable year 1975, JK has no

income or loss. Although J's basis in the
activity is $25,000 ($10,000 + $18,000 —
$3,000). J's amount at risk on the effective
date is $7,000, determined as follows:

Initial at risk. $10,000
Plus:
Items which increased basis othet than amounts de-
scribed in section 465(b) (3) Of (4) caemeeeeaesanee 0
- $10,000
Less:
Distribution 3,000
J's amount at risk on effective date $7,000

Example (2). Assume the same facts as in
example (1) except that JK has a section
465{d) loss for 1975, of which J's share is
-$12,000. Although J's basis in the activity is
$13,000 ($10,000 + $18,000 — ($3,000 +
$12,000)), I's amount at risk on the effective
date is $7,000, determined as follows:

Inal amount at nisk. $10,000
Pius:
Htems which increased basis other than amounts de-
scribed in section 465(b) (3) or{4)
$10,000
less:

Distribution plus portion of loss (12,000} In excess
of portion of basis not at risk ($18,000) (S3.C00 +
0) 3,000
[
§7,000
Example (3). Assume the same facts as in
example (1) except that JK has a section
465(d) loss Tor 1975, and J's share is $23,000.
J's basis in the activity is $2,000 ($10,000 +
$18,000 — ($3,000 4+ $23,0600)). The amount at
risk on the effective date is determined as
follows: :
Initial at risk...
Plus:

tems which increased basis other than amounts de-
scri)edhsecﬁon465(b)(_3)or(4)._.__.____ [}

J's amount at risk on effective date

$10,000

Less:

Distribution

Portion of loss ($23,000) In excess of por-
tion of basis not at risk ($18,000)

5000 8,000

J's amount at risk on the effective date .. wveee.  S2000

—_

Effective Date

§ 1.465-95 Etfective date.

(a) In general. Excep! as otherwise
provided, the regulations under section
465 shall apply to losses attributable to
amounts paid or incurred in taxable
years beginning after December 31, 1975.
For purposes of this paragraph, any
amount allowed or allowable for
depreciation, amortization, or depletion
for any period shall be treated as an
amount paid or incurred in such period.

{b) Special rules. For special rules
relating to the effective date of section
465 with respect to certain leasing
activities and certain movie and video
tape activities, see section 204(c) (2) and
(3) of the Tax Reform Act of 1976 {80
Stat, 1532).

§ 7.465~1 Through 7.465-5 [Revoked]

2. Sections 7.465-1 through 7.465-5 of
this chapter (26 CFR Part 7),
promulgated by Treasury Decision 7504,
are hereby revoked.

Jerome Kurlz,

Commissioner of Internal Revenue.
[FR Doc. 76-17484 Filed 6-4-7%: 845 o)
BILLING CODE ¢830-01-H

{26 CFR Part 31]
{LR-35-76]

Extenslons of Temporary Reduction of
Withholding of Income Tax at Source;
Notice of Proposed Rulemaking

AGENCY: Internal Revenue Service,
Treasury.

AcTioN: Notice of proposed rulemaking.

SUMMARY: This document conlains
proposed regulations relating to the
extensions of temporary reduction of
withholding of income tax at source.
Changes to the applicable tax law were
made by the Revenue Adjustment Act of
1975, the Act of June 30, 1876, the Act of
September 3, 1976, the Act of September
17, 1976, the Tax Reform Act of 1976, the
Tax Simplification and Reduction Act of
1977, and the Revenue Act of 1978. The
regulations would provide employers
required to withhold income tax from
employees’ wages with the guidance
needed to comply with the changes.

DATES: Written comments and requests
for a public hearing must be delivered or
mailed by July 30, 1979. The
amendments are proposed to be
effective for wages paid after December
31, 1975.

ADDRESS: Send comments and requests
for a public hearing to: Commissioner of
Internal Revenue, 1111 Constitution

-~

Avenue, NW, Washington, D.C. 20224
Attention: CC:.LR:T (LR-35-76).

FOR FURTHER INFORMATION CONTACT:
Susan K. Thompson of the Legislation
and Regulations Division, Office of
Chief Counsel, Internal Revenue “
Service, 1111 Constitution Avenue, NW,
Washington, D.C. 20224 (attention:
CC:LR:T) (202-566-3740).
SUPPLEMENTARY INFORMATION:

Background

‘This document contains proposed
amendments to the Employment Tax
Regulations (26 CFR Part 31) under
section 3402 of the Internal Revenue
Code 0f 1954. These amendments are
proposed to conform the regulations to
section 5 (a) of the Revenue Adjustment
Act 0f 1975 (89 Stat. 975), section 3 (a) of
the Act of June 30, 1976 (90 Stat. 782),
section 2 {a) (1) and (b) of the Act of
September 3, 19876 (90 Stat. 1201), section
3 (a) of the Act of September 17, 1976 {90
Stat. 1273), sections 401 (d} (1} and (e} of
the Tax Reform Act of 1976 (90 Stat.
1557), section 105 (a) of the Tax
Reduction and Simplification Act of 1977
(91 Stat. 140}, and section 101 (e] (1} of
the Revenue Act of 1978 (92 Stat. 2770},
and are to be issued under the authority
contained in section 7805 of the Internal
Revenue Code of 1954 (68A Stat. 917; 26
U.S.C.7805). °

‘Withholding Requirements

Existing regulations provide that the
tables contained in Circular E
(Employer's Tax Guide) shall govern the
amount of tax to be deducted and
withheld under the percentage methad
of withholding on wages paid after Apri
30, 1975, and before January 1, 1976. The
proposed amendments to the regulations
issued require reference to Circular E
with respect to wages paid on or after
January 1, 1976.

Comments and Requests for a Public
Hearing

Before adopting these proposed
regulations, consideration will be given
to any written comments that are
submitted (preferably six copies) to the
Commissioner of Internal Revenue. All
comments will be available for public
inspection and copying. A public
hearing will be held upon written
request to the Commissioner by any
person who has submitted written
comments. If a public hearing is held,
notice of the time and place will be
published in the Federal Register.

Drafting Information

The principal author of these
proposed regulations is Susan K.
Thompson of the Legislation and
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Regulations Division of the Office of
Chief Counsel, Internal Revenue
Service. However, personnel from other
offices of the Internal Revenue Service

.and Treasury Department participated
in developing the regulations, both on
matters of substance and style.

Proposed Amendments to the
Regulations ) .

The proposed amendments to 26 CFR
Part 31 are as follows: :

§ 31.3402 [Amended]
~ Paragraph 1. Section 31.3402 (a) is
deleted. .
‘Par. 2. Section 31.3402 (a)-2 is
amended to read as follows:

§ 31.3402 (a)-2 Amount of tax to be
withheld under percentage method of
withholding. .,

" (a) Wages paid after April 30, 1975.
With respect to wages paid after April
30, 1975, the amount of tax to be
deducted and withheld under the
percentage method of withholding shall
be determined under the applicable
percentage method ithholding table
contained in Circular E (Employer's Tax
Guide).

(b) Wages paid after December 31,
1969, and on or before April 30, 1975.
With respect to wages paid after
December 31, 1969, and on or before
April 30, 1975, the amount of tax to be
deducted and withheld under the
percentage method of withholding shall
be determined in accordance with the
tables set forth in section 3402 {a), as in
effect when such wages are paid.

Par. 3. Sections 31.3402 (b),-31.3402 (c),
31.3402 (d), 31.3402 (e), 31.3402 (f){1),
31.3402 (f) (2), 31.3402 (f) (3), 31.3402 (f)
(4), 31.3402 (f) (5), 31.3402 () (6}, 31.3402
(g), 31.3402 (h) (1), 31.3402 (h) (2), 31.3402
(h) (3), 31.3402 (h) {4), 31.3402 (i), 31.3402
(i), 31.3402 (k), 31.3402 (1), 31.3402 (m),
31.3402 (n), 31.3402 (o), and 31.3402 (p)
are deleted.

Jerome Kurtz,

Commissioner of Internal Revenue.
{FR Doc. 76-17313 Filed 6-4-78; 8:45 am]
BILLING CODE 4830-01-M

h)

DEPARTMENT OF JUSTICE
Parole Commission
~[28 CFR Part 2]

Parole, Release, Supervision, and
Recommitment of Prisoners, Youth
Offenders, and Juvenile Delinquents;*
Proposed'Rulemaking

AGENCY: U.S, Parole Commission.
,ACTION: Proposed rule.

SUMMARY: The Commission is setting
forth for public comment a proposed
revision to its rules which would
provide for the holding of a revocation
hearing on a parole violator warrant
which has been lodged as a detainer no
later than one year after the parolee has
been confined on a new sentend®. The
proposed rule further clarifies
Commission policy regarding confined
parolees, and provides for a procedure
which would require two
Commissionsers’ signatures (1) before a
warrant—once lodged as a detainer—
could be removed; or (2) to run a
violator term concurrently with a new
sentence. -

DATE: Comments must be received by
July 25, 1979.

ADDRESS: Send comments to U.S. Parole
Commission, 320 First Street, N\W,,
‘Washington, D.C. 20537; Attn: General
Counsel. ..
FOR FURTHER INFORMATION CONTACT:
Barbara Meierhoefer, Research Unit,
U.S. Parole Commission, 320 First St.,
N.W., Washington, D.C. 20537.

SUPPLEMENTARY INFORMATION:

~' Background

When a parolee has been sentenced
to incarceration for a new offense, the
Commission’s general policy is to (1)
issue a violator warrant to be placed as
a detainer; and (2) conduct a
dispositional review of the warrant on
the record within six months to
determine whether to withdraw the
detainer-or to let the detainer stand.

At the present time, the revocation
hearing is most commonly set to take
place after release from confinement on
the new offense. At this revocation
hearing, the Commission basically

. makes four decisions:

(1) Revocation of Parolee. Since there
is a conviction for a crime committed
while on parole, confined parolees can
generally expect to have their parcle
revoked.

(2) Crediting of Street Time. Confined
parolees can generally expect their
original sentence to begin running again
upon release from custody on the new
sentence. Parolees with new convictions
are not given credit for time spent under
supervision unless they were originally
sentenced under the provisions of the
Youth Corrections Act or the Narcotic
Addict Rehabilitation Act. A forfeiture
decision lengthens the amount of time
which the parolee has to serve (either as
a violator or under reparole supervision)
on the original sentence.

(3) Whether the violator term will run
concurrently with or consecutive to the
new sentence. The general policy of the

Commission is to run the violator term
consecutive to the new sentence. This
allows the Commission to retain
jurisdiction over the parolee for a longer
period of time, but does not address the
issue of the apportionment of the
sentence between time to be served in

. confinement and time to be served

under supervision (i.e., when reparole
may be granted) (see (4) below).

{4) Reparole. This decision fixes the
effective or presumptive re-release date
on the violator term. The customary
length of time to be served for violators
with new criminal conduct is set forth at
§ 2.21. For reparole guideline purposes,
all time spent in custody on the new

offense is credited towards satisfaction v

of the guidelines, i.e., ‘time to be served'.
The Commission feels that this policy

. helps to reduce disparity in total time

served by parole violators in light of
varying penalties imposed among
varying jurisdictions for the new
criminal conduct in question,

Purpose of the Proposal

The proposed rule would provide
confined parolees with a revocation
hearing after 12 months of incarceration
on a new sentence, or upon release from
incarceration on the new sentence,

_ whichever comes Tirst. The purpose is to

reduce the period of uncertainty for
incarcerated parolees as to the federal
parole disposition of his/her case. The
Commission has chosen the 12 month
period after consideration of delays in
notification of the parolee’s
confinement, the timing of dispositional
reviews, and the cost and timing of
dispatching examiners to the place of
incarceration. However, this proposal in
no way dispenses with the holding of a
dispositional record review within 180
days.

The proposal will affect those
committed parolees serving new
sentences in excess of one year, In
addition to being told their revocation/
reparole decision before release on the
new sentence, they will also benefit if
they are given d reparole date which
will be reached while they are still
serving time on the new sentence. In
such a case, the original sentence will
commence running prior to releasg on
the new sentence.

The proposal allows a departure from
the general policies of (1) letting the
detainer stand at the dispositional
review; and (2) running the violator term
consecutively to the new sentence only
by obtaining the signatures of two
Commissioners under the procedures of
§ 2.24(a).

The proposal further clarifies the
Commission’s present policy of
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customarily running the violator term
consecutively to the new sentence for
jurisdictional purposes, but of crediting
the parole violator with time spent in
custody on the new sentence for

" purposes of satisfying the reparole

:

guidelines.
The Proposed Rule Change

It is proposed that § 2.47 be modified
as follows:

§ 247 Warrant placed as a detainer z{nd
dispositional review.

{a) In those instances where a parolee
is serving a new sentence in an
institution, a parole violation warrant
may be placed against him as a
detainer. Such warrant shall be
reviewed by the regional Comissioner
not later than 180 days following
notification to the Commission of such
placement. The parolee shall receive
notice of the pending review, and shall
be permitted to submit a written
application containing information
relative to the disposition of the
warrant. He shall also be notified of his
right to request counsel under the
provisions of § 2.48{b} to assist him in
completing this written application.

{b) Following a dispositional review
under this section, the regional
Commissioner may:

(1) Pursuant to the general policy of
the Commission, let the warrant stand
as a detainer and order that a
revocation hearing be scheduled upon
release from confinement on the new
term, or upon completion of twelve
‘months in confinement on the new term,
whichever come first.

{2) Pursuant to the procedures set
forth at § 2.24(a), forward the case to the
National Commissioners with a
recommendation and vote to withdraw
the warrant, thus (i} ordering the

P

_ reinstatement of the parolee to -

supervision upon release from
confinement or (ii) closing the case if the
expiration date has passed. Specific
reasons for such decision shall be
provided.

(c) Revocation hearings pursuant to
this section shall be conducted in
accordance with the provisions
governing institutional revocation
hearings, except that a hearing
conducted at a state or local facility
may be conducted by a hearing
examiner, hearing examiner panel, or
other official designated by the Regional
Commissioner. Following a revocation
hearing conducted pursuant to this
section, the Commission may take
action specified in § 252.

{d)(1) A parole violator whose parole
is revoked shall be given credit for all

time in state or federal custody on a
new offense for purposes of satisifacion
of the reparole guidelines at §§ 2.20 and
221,

(2) However, it shall be the general

policy of the Commission that the
parolee's original sentence (which, due
to the new conviction, stopped running
upon his last release from federal
custody-on parole} again start to run
only upon release from the custody
portion of the new sentence or the
effective date of reparole on the violator
term, whichever come first. Exceptions
to the general policy set forth in this
subparagraph may, for specific reasons,
be taken by the Commission under the
procedures of § 2.24{a).
. (e) If a Regional Commissioner
determines that additional information
is required in order to make a decision
pursuant to paragraph (b) of this section,
he may schedule a dispositional hearing
at the institution where the prisoner is
confined to obtain such information.
Such hearing may be conducted by an
examiner, or other official designated by
the Regional Commissioner. The parolee
shall bave notice of such hearing,be =«
allowed to testify in his behalf, and to
have opportunity for counsel as
provided by § 2.48(b).

Dated: May 30, 1978.

Cecil C. McCall,
Chairman, United States Parole Commission.

[FR Doc. 79-17349 Filed 6—4-71; &45 am)
BILLING CODE 4410-01-M

e—

ENVIRONMENTAL PROTECTION
AGENCY

[40 CFR Part 52]

[FRL 1239-8]

Availability of Implementation Plan
Revision for Massachusetts
AGENCY: Environmental Protection

Agency (EPA).
AcTION: Notice of Receipt.

SUMMARY: This notice is to announce the
receipt of a State Implementation Plan
(SIP) revision for Massachusetts which
is available for public review and
comment.

Under the requirements of Part D of
the Clean Air Act, Massachusetts
submitted to EPA on May 16,1979 a
revision to its SIP for certain areas
designated as not allaining the National
Ambient Air Quality Standards
(NAAQS) for Carbon Monoxide and
oxidants. As required by the Act, the
purpose of this revision is to implement
new measures for controlling air
pollutior and to demonstate that these

measures will provide for attainment of
the primary NAAQS as expeditiously a:
practlicable, but no later than December
31, 1982 (in certain instances December
31, 1987). A Notice of Proposed
Rulemaking describing the revision and
EPA’s intended approval or disapproval
action will be published in the Federal
Regislerat a later date.

DATES: See Supplementary Information.

ADDRESSES: Copies of the SIP revision
are available for inspection at the
following addresses: Environmental
Protection Agency, Region 1, Air Branch
Room 1903, ] F.K. Federal Building,
Boston, Massachusetts 02203;
Environmental Protection Agency,
Public Information Reference Unit, 401
M Street, S.W., Washington, D.C. 20460;
and the Department of Environmental
Quality Engineering, Division of Air an«
Hazardous Materials, 600 Washington
Street, Room 320, Boston, Massachuseti
02111. )

‘Written comments should be sent to:
Frank ]. Ciavattieri, Chief, Air
Branch, Environmental Protection
Agency, Region ], ] F.K. Federal

. Building, Room 1903, Boston,

Massachusetts 02203.

FOR FURTHER INFORMATION CONTACT:
Frank ]. Ciavattieri, Chief, Air Branch,
Environmental Protection Agency,
Region ], J.F K. Federal Building, Room
1903, Boston, Massachusetts 02203,
Telephone: 617/223-5609.

SUPPLEMENTARY INFORMATION: On
March 3, 1978 (43 FR 8962), and on
September 11, 1978 (43 FR 40412),
pursuant to the requirements of Sectior
107 of the Clean Air Act, EPA
designated areas in each state as non-
attainment with respect {fo the criteria
air pollutants. The non-attainment area
in Massachusetts for carbon monoxide
and oxidants are:

Massachusetts G

Siyowlde X
Cerntal Massaztuses AGCR:
W e,
Athot,
Floreer Valay ACCR:
Speingre’d
Metrpeltan Besten AQCR:
Boston
Darnrvers

s

Cambeidge
Medord
Watham

Merrimack Valoy AGCR:
Lowel.

KRR NKN K XK

Part D of the Clean Air Act requires
each state lo revise it SIP to meet
specific requirements in non-attainmen
areas. These SIP revisions were due on
January 1, 1979 and must demonstrate
attainment of the NAAQS as
expeditiously as practicable, but no
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later than December 31, 1982, or in
limited instances for carbon monoxide
and oxidants, no later than December
31, 1987.

On May 16, 1979 EPA received the
Massachusetts attainment plan for
carbon monoxide and ozone which
contains the transportation element and
strategies for control of volatile organic
compounds from stationary sources
together with a request for an extension
of the attainment date to 1987, which is
under review. At the completion of this
review, a notice will be published in the
Federal Register proposing approval or
disapproval of the revision.

All interested persons are advised
that the proposed revision is available
for review at the locations listed, and
are invited to comment on its
approvability. A file of documents
explaining EPA’s criteria for approval is-
also available at EPA offices. The .
proposed notice referred to above will
announce the last day for public
comment. This public comment period
will end not less than 60 days from this
date and nof less than 30 days from the
published date of EPA's proposal for *

- approval or disapproval. .

Dated: May 25, 1979.
William R. Adams, Jr.,
Regional Administrator, Region I,
[FR Doc. 79-17483 Filed 6-4-79; 8:45 am]
BILLING CODE 6560-01-M

{40 CFR Part 65]
[FRL 1240-1]

Proposed Approval of Administrative
Order Issued By Ohio Environmental
Protection Agency to City of St. Marys,
Ohio

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Proposed Rule.

SUMMARY: U.S. EPA proposes to approve
an Administrative Order issued by the
Ohio Environmental Protection Agency
to the City of St. Marys, Ohio. The Order
requires the City to bring air emissions
from its coal-fired boilers in the power
plant on North Street into compliance
with certain regulations contained in the
federally approved Ohio State

Implementation Plan (SIP) by December )

31, 1979. Because the Order has been
issued to a major source and permits a
delay in compliafce with provisions of
the SIP, it must be approved by U.S.
‘EPA before it becomes effective as a
Delayed Compliance-Order under the
Clean Air Act (the Act). If approved by
U.S. EPA, the Order will constitute an
addition to the SIP. In addition, a source

in compliance with an approved Order
may not be sued under the Federal
enforcement or citizen suit provisions of
the Act for violations of the SIP
regulations covered-by the Order. The
purpose of this notice is fo invite public
comment on U.S. EPA’s proposed
approval of the Order as a Delayed
Compliance Order.

DATE: Written comments must be
received by July 5, 1979.

ADDRESSES: Comments should be
submitted to Director, Enforcement
Division, U.S. EPA, Region V, 230 South
Dearborn Street, Chicago, lllinois 60604,
The State Order, supporting material,
and public comments received in-
response to this notice may be inspected
and copied (for appropriate charges) at
this address during normal business
hours.

FOR FURTHER INFORMATION CONTACT:
Cynthia Colantoni, Enforcement
Division, U.S. EPA, 230 South Dearborn
Street, Chicago, lllinois 60604, (312} 353-
2082.

SUPPLEMENTARY INFORMATION: The City
of St. Marys, Ohio operates a power
plant on North Street. The Order under
consideration addresses emissions from
a coal-fired boiler at the fatility, which
is subject to OAC 3745-17-07 and OAC
3745-17-10. The regulations limit
particulate matter emissions and visible
emissions and are part ‘of the federally
approved Ohio State Implementation
Plan. The Order requires final
compliance with the regulations by
December 31, 1979, through the
installation of an electrostatic
precipitator.

- Because this Order has been issued to
a major source of particulate matter
emissions and visible emissions and
permits a delay in compliance with the
applicable regulations, it must be
approved by U.S. EPA before it becomes
effective as a Delayed Compliance

' Order under Section 113(d) of the Act.
- U.S. EPA may approve the Order only if

of this subsection.

If the Order is approved by U.S. EPA,
source compliance with its terms would
preclude Federal enforcement action
under Section 113 of the Act against the

it satisfies the appropriate requirements

- source for violations of the regulations

-

covered by the Order during the period -

the Order is in effect. Enforcement
agaihst the source under the citizen suit
provision of the Act (Section 304) would
be similarly precluded. If approved, the
Order would also constitute an addition
to the Ohio SIP. However, in the event
final compliance is not achieved by July
1, 1979, source compliance with the

_ Order will not preclude assessment of

any noncompliance penalties under-
Section 120 of the Act, unless the source
is otherwise entitled to an exemption
under Section 120{a})(2) (B) or (C).

All interested persons are invited to
submit written comments on the
proposed Order. Written comments
received by the date specified above
will be considered in determining
whether U.S. EPA may approve the
Order. After the public comment period,
the Administrator of U.S. EPA will
publish in the Federal Registor the
Agency’s final action on the Order in 40
CFR Part 65.

(Authority: 42 U.S.C. 7413, 7601.)
Dated: May 21, 1979,

John McGuire,

Regional Administrator.

Ohio Environmental Protection Agency

In the Matter of: City of St. Marys Power
Plant, North Street, St. Marys, Ohio.

The Director of Environmental Protection
(hereinafter “Director"), hereby makes the
following Findings of Fact and, pursuant to
Sections 3704.03 (S} and (I} and 3704.031 of
the Ohio Revised Code and in accordance
with Section 113{d} of the Clean Air Act, as
amended, 42 U.S.C. 7401 et seq,, issues the
following Orders which will not take effect
until the Administrator of the United States
Environmental Protection Agency has
approved their issuance under the Clean Ailr
Act:

Findings of Fact

1. City of St, Marys (hereinafter “St.
Marys"), operates a coal-fired bofler which
serves its facility located at North Street, St.
Marys, Ohio.

2. In the course of operation of said coal-
fired boiler, air contaminants are emitted in
violation of OAC 3745-17-07 and OAC 3745~
17-10. ,

3. St. Marys is unable to immediately
comply with OAC 3745-17-07 and OAC 3745-
17-10.

4. Potential emissions of particulates from
the coal-fired boiler are approximately 230
tons per year; therefore, St. Marys constitutas
a major stationary source or facility under_
Section 302(j) of the Clean Air Act, as
amended.

5. The compliance schedule set forth in the
Orders below requires compliance with OAC
3745~17-07 and OAC 3745-17-10 as
expeditiously as practicable.

6. Implementation by St. Marys of the
interim requirements contained in the Orders
below will fulfill the requirements of Section
113(d)(7) of the Clean Air Act, as amended.

7.1t is technically and economically *
unreasonable to require St. Mafys to {nstall
and operate a continuous opacity monitoring
system on the boiler prior to achleving
compliance with the Orders specified below,
since St. Marys is currently unable to comply
with the requirements of OAC 3745-17-07
pertaining to visible emissions, no data
would be produced which is not already
known, and therefore, no purpose would be
served.,

’
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8. The Director’s determination to issue the
Orders set forth below is based upon his
consideration of reliable, probative and
substantial evidence relating to the technical
feasibility and economic reasonableness of
compliance with such Orders, and their
relation to benefits to the people of the State
to be derived from such compliance.

Orders

‘Whereupon, after due consideration of the
above Findings of Fact, the Director hereby
issues the following Orders pursuant to
Sections 3704.03 (S) and (I} and 3704.031 of
the Ohio Revised Code in accordance with
Section 113(d) of the Clean Air Act, as
amended, 42 U.S.C. 7401 et seq., which will
not take effect until the Administrator of the
United States Environmental Protection .
Agency has approved their issuance under
the Clean Air Act.

1. St. Marys shall bring its coal-fired boiler
located at North Street, St. Marys, Ohio into
final compliance with OAC 3745-17-07 and
OAC 3745-17-10 by installation of an
electrostatic precipitator no later than
December 31, 1979.

2. Compliance with Order (1) above shall
be achieved by St. Marys in accordance with
the following schedule on or before the dates
specified:

Submit final control plans—complete.
Award contracts for the electrostatic
precipitator and associated control

equipment—February 1, 1979.

Initiate construction of the electrostatic
precipitator and associated control
equipment—Aupril 1, 1979.

Complete construction of the electrostatic
precipitator and associated control
equipment—December 1, 1979,

Conduct compliance tests and submit the test
results to the Northwest District Office of
the Ohio EPA—December 31, 1979,

Achieve final compliance with OAC 3745-17-
07 and OAC 3745~17-10—December 31,
1979.

3. Pending achievement of compliance with
Order (1) above, St. Marys shall comply with
the following interim requirements which are
determined to be reasonable and to be the
best practicable system(s) of emission
reduction, and which are necessary to ensure
compliance with OAC 3745-17-07 and OAC
3745-17-10 insofar as St. Marys is able to
comply with them during the period this
Order is in effect in accordance with Section
113(d}{7) of the Clean Air Act, as amended.
Such interim requirements shall include:

a. St. Marys shall immediately use coal
with an analysis of less than or equal to 12
percent ash, in order to minimize the
emissions from the coal-fired boiler.

b. St. Marys shall immediately institute a
regular maintenance program to-minimize the
emissions from the coal-fired boiler.

c. St. Marys shall continue to use the
existing mechanical collector to minimize
emissions from the coal-fired boiler.

4. Within five (5) days after the scheduled
achievement date of each of the increments
of progress specified in the compliance
schedule in Order (2) above, St. Marys shall
submit a written progress report to the

Northwest District Office, Ohio EPA. The
person submitting these reports shall certify
whether each increment of progress has been
achieved and the date it was achieved. On a
quarterly basis, beginning on March 1, 1879,
St. Marys shall also submit a written report
to Northwest District Office, Ohio EPA
concerning the maintenance and operation of
the coal-fired boiler and the quality of the
coal burned in the boiler. .

5. St. Marys shall conduct emissions tests
on the coal-fired boiler to verify compliance
with Order (1) above. Such tests shall be
conducted in accordance with procedures
approved by the Director, and the results
shall be submitted to the Northwest District
Office no later than the date specified in
Order (2) above, Written notification of intent
to test shall be provided to the Northwest
District Office thirty days prior to the testing
date.

6. St. Marys is hereby notified that unless it
is exempted under Section 120{a)(2) (B) or (C)
of the Clean Air Act, as amended, failure to
achieve final compliance with Order (1)
above by July 1, 1978, will result in a
requirement to pay a noncompliance penalty
under Section 120 of the Clean Air Act, as
amended.

These orders will not take effect until the
Administrator of the United States
Environmental Protection Agency has
approved their issuance under the Clean Air
Act.

James E. McAvoy,
Director of Environmental Protection.
Date: April 25, 1979,

Waiver

The City of St. Marys agrees that the
attached Findings and Orders are lawful
and reasonable and agrees to comply
with the attached Orders. The City of St.
Marys hereby waives the right to appeal
the issuance or terms of the attached
Findings and Orders to the
Environmental Board of Review, and it
hereby waives any and all rights it might
have to seek judicial review of said
Findings and Orders either in Jaw or
equity. The City of St. Marys also
waives any and all rights it might have
to seek judicial review of any approval
by U.S. EPA of the attached Findings
and Orders or to seek a stay of
enforcement of said Findings and
Orders in connection with any judicial
review of Ohio's air implementation
plan or portion thereof.

Authorized Representative of The City of
St. Marys:

Kenneth L. Hegemann, P.E.,

Director of Public Service and Safety.
Feb. 13, 1979,

[FR Doc. 78-17423 Filed 04-72; &:45 am)

BILLING CODE 6560-01-M

[FRL 1240~2]
140 CFR Part 65]

Proposed Approval of Administrative
Order Issued By Ohlo Environmental
Protection Agency to Steel Abrasives,
Inc,

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Proposed rule.

SUMMARY: U.S. EPA proposes to approve
an Administrative Order issued by the
Ohio Environmental Protection Agency
to Steel Abrasives, Inc. The Order
requires the company to bring air
emissions from its iron melting cupola
with tapping and cooling sections in
Fairfield, Ohio, into compliance with
certain regulations contained in the
federally approved Ohio State
Implementation Plan (SIP) by July 1,
1979. Because the Order has been issued
to a major source and permits a delay in
compliance with provisions of the SIP, it
must be approved by U.S. EPA before it
becomes effective as a Delayed
Compliance Order under the Clean Air
Act (the Act). If approved by U.S. EPA,
the Order will constitute an addition to
the SIP. In addition, a source in
compliance with an approved Order
may not be sued under the Federal
enforcement or citizen suit provisions of
the Act for violations of the SIP
regulations covered by the Order. The
purpose of this notice is to invite public
comment on U.S. EPA’s proposed
approval of the Order as a Delayed
Compliance Order.

DATE: Wrilten comments must be
received on or before July 5, 1979,

ADDRESSES: Comments should be
submitted to Director, Enforcement
Division, U.S. EPA, Region V, 230 South
Dearborn Street, Chicago, Ilinois 60604.
The State Order, supporting material,
and public comments received in
response to this notice may be inspected
and copied (for appropriate charges} at
1llhis address during normal business
-hours.,

FOR FURTHER INFORMATION CONTACT:
Cynthia Colantoni, Enforcement
Division, U.S. EPA, 230 South Dearborn
Street, Chicago, 60604. (312) 353-2082.
SUPPLEMENTARY INFORMATION: Steel
Abrasives, Inc. operates an iron melting
cupola with tapping and cooling section:
at Fairfield, Ohio. The Order under
consideration addresses emissions from
this facility, which is subject to QAC-
3745-17-07 and OAC-3745-17-11. The
regulations limit particulate matter
emissions and visible emissions and are
part of the federally approved Ohio
State Implementation Plan. The.Order
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requires final compliance with the
regulations by July 1, 1979 through the
installation of a properly designed high
efficiency wet scrubber.

Because this Order has been issued to .

a major source of particulate matter
emissions and visible emissions and
permits a delay in compliance with the
applicable regulations it must be
approved by U.S. EPA before it becomes
effective as a Delayed Compliance
‘Order under Section 113(d} of the Act.
U.S. EPA may approve the Order only if
it satisfies the appropriate requirements
of this subsection. -

If the Order is approved by U.S. EPA,
source compliance with its terms would
preclude Federal enforcement action
under Section 113 of the Act against the
source for violations-of the regulations
‘covered by the Order during the period
the Order is in effect. Enforcement
against the source under the citizen suit
provision of the Act (Section 304) would
be similarly precluded. If approved, the
Order would also constitute an addition
to the Ohio SIP. ’

All interested persons are invited to
submit written comments on the
proposed Order. Written comments
received by the date specified above
will be considered in determining
whether U.S. EPA may approve the
Order. After the public comment period,
the Administrator of U.S, EPA will
publish in the Federal Register the
Agency’s final action on.the Order in 40
CFR Part 5. ’

(Authority: 42 U.S.C. 7413, 7601).

Date: May 5, 1979.

John McGuire,
Regional Administrator.

The text of the order is as follows:
Before the Ohio Environmental Protection
Agency
Order

In the Matter of: Steel Abrasives, Inc., 2727

Symmes Road, Fairfield, Ohio 45014.

The Director of Environmental Protection,,
{hereinafter “Director”), hereby makes the

~ following Findings of Fact and, pursuant to
Sections (3704.03(I) and (S) of the Ohio
Revised Code and in accordance with Section
113(d}) of the Clean Air Act, as affended, 42
- U.S.C. 7401 et seq., issues the following

Orders which will not take effect until the
Administrator of the United States
Environmental Protection Agency has
approved their issuance under the Clean Air
Act. . .
Findings of Fact X

1. Steel Abrasives, Inc. (hereinafter “*Steel
Abrasives™}, operates an iron melting cupola
with tapping and cooling sections (hereinafter
“cupola with tapping and cooling sources”)
which serve its facility located at 2727
Symmes Road, Fairfield, Ohio. )

2. In the course of pperation of said cupola
with tapping and cooling sources,

breakdowns and malfunctions of the air
pollution control equipment have caused air
contaminants to be emitted in excess of that
allowable under Rule 3745-17-07 and, based
upon the Director’s determination, have also-
caused air contaminants to be emitted in
excess of that allowable under Rule 3745-17-
11 of the Ohio Administrative Code.

3. Steel Abrasives is unable to immediately
comply -with Rules 3745-17-07 and 3745-17—
11 of the Ohio Administrative Gode.

4, The Director finds based upon emission
factors published in the U.S. EPA’s
Compilation of Air Pollutant Emission
Factors {AP-42) that potential emissions of
particulates from the.cupola with tapping and
cooling sources are approximately 255 tons
per year; therefore, the Director finds that
Steel Abrasives constitutes.a major source
under Section 302(j) of the Clean Air Act, as
amended. -

5. The compliance schedule set forth in the
Orders below requires compliance with Rules
3745-17-07 and 3745-17-11 of the Ohio
Administrative Code as expeditiously as
practicable.

6. Implementation by Steel Abrasives of
the interim requirements contained in the
Orders below will fulfill the requirements of
Section 113{d)(7) of the Clean Air Act, as
amended. -

7.1t is technically and economically
unreasonable to require Steel Abrasives to
install and operate a continuous opacity
monitoring system on the cupola prior to
achieving compliance with the Orders
specified below, since Steel Abrasives is
currently unable to comply with the
requirements of OAGC 3745-17-07 pertaining
to visible emissions, no data would be

. produced which is not already known, and,

therefore, no purpose would be served.

8. The Director’s determination to issue the
Orders set forth below is based upon his
consideration of reliable, probative and
substantial evidence relating to the technical
feasibility and economic reasonableness of
compliance with such Orders, and their
relation to benefits to the people of the State
to be derived from such compliance.

Orders

‘Whereupon, after due consideration of the
above Findings of Fact, the Director hereby
issues the following Orders pursuant to
Section 3704.03(1) and (S} of the Ohio Revised
Code and in accordance with Section 113(d)
of the.Clean Air Act, as amended, 42 U.S.C.
7401 et seq., which will not take effect until .
the Administrator of the United States
Environmental Protection Agency has
approved their issuance under the Clean Air
Act.

1. Steel Abrasives shall bring its cupola
with tapping and cooling sources located at
2727 Symmes Road, Fairfield,-Ohio, into final
compliance with Rules 3745-17-07 and 3745—
17-11 of the Ohio Administrative Code by
installing a properly designed high efficiency,
wet scrubber as expeditiously as practicable
but no laterthan July 1, 1979. -

2. Compliance with Order (1) above shall

<be achieved by Steel Abrasives in

accordance with the following schedule on or
before the dates specified: :

Submit final control plans—complete.
o

Issue purchase orders, award contracts—12/
1/78.

Begin on-site construction—3/12/79.

Complete on-site construction—6/22/79.

Achieve final compliance with state and
federal statutes and regulations—7/1/79.

3. Pending achievement of compliance with
Order (1) above, Steel Abrasives shall
-comply with the following interim
requirements which are determined to be
reasonable and to be the best practicable
system of emission reduction, and which are
necessary to ensure compliance with Rules
3745-17-07 and 3745-17-11 of the Ohio
Administrative Code insofar as Steel ,
Abrasives is able to comply with them during
the period this Order is in effect in
accordance with Section 113(d)(7) of the
Clean Air Act, as amended. Such interim
requirements shall include:

A. Steel Abrasives shall continue to
implement a regular maintenance program to
minimize emissions from the cupola source.

B. Steel Abrasives shall continue to use the
existing baghouse to minimize emigstons
from the cupola source.

4, Within ten (10) days after the scheduled

. achievement date of each of the incroments

of progress specified in the compliance
schedule in Order (2) above, Steel Abrasives
shall submit a written progress report to
SWOAPC. The person submitting these
reports shall certify whether each increment
of progress has been achieved and the date it
was achieved. The reports shall also include
Steel Abrasives' status of compliance with
the interim control requirements in Order (3)
above.

5. Steel Abrasives is hereby notified that it
may be required to pay a noncompliance
penlty under Section 120 of the Clean Air Act,
42 U.S.C. 7420 (depending on the applicability
of Section 120), in the event it fails to achieve
final compliance with Order (1) above by July
1, 1979.

These Orders will not take effect until the
Administrator of the United States
Environmental Protection Agency has
approved their issuance under the Clean Air .
Act.

Date: April 25, 1979.

James F. McAvoy,
Director of Environmeutal Protection.

Waiver

Although Steel Abrasives does not hereby
admit to any violations, Steel Abragives
agrees that the attached Findings and Orders
are lawful and reasonable and agrees to
comply with the attached Orders. Steel
Abrasives hereby waives the right to appeal
the issuance or terms of the attached
Findings and Orders to the Environmental
Board of Review, and it hereby waives any
and all rights it might have to seek judicial
review of said Findings and Orders either in
law or equity. Steel Abrasives also waives
any and all rights it might have fo seck
judicial review of any approval by U.S. EPA
of the attached Findings and Orders.

Date: January 18, 1979.
J. B. Kirkhoff, ; ,
President, Steel Abrasives, Inc.
[FR Doc. 79-17429 Filed 6-4-79; 8:45 am}
BILLING CODE 6560-01-M ’
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DEPARTMENT OF AGRICULTURE

Agricultural Stabilization and
Conservation Service

Proposed Determinations With Regard
to the 1980 Wheat, Barley, Rye and
Oats Programs and the Special Wheat
Acreage Grazing and Hay Program

AGENCY: Agricultural Stabilization and
Conservation Service.
ACTION: Proposed Determination.

SUMMARY: The Secretary of Agriculture
proposed to make the following
determinations with respect to the 1980
crops of wheat, barley and oats: (a)
whether barley and oats should be
included in the 1980 feed grain program
and whether program provisions for
barley and oats should be announced
concurrent with the wheat
announcement; (b} the amount of the
1980 national program acreages; (c) the
reduction from previous year's
harvested acreage required to guarantee
established (target) price protection on
the total 1980 planted acreage; (d)
whether there should be a set-aside
requirement and, if so, the extent of such
set-aside; (e) if a set-aside or land
diversion program is required, whether a
limitation should be placed on planted
acreage; (f) whether there should be a
land diversion program and, if so, the
extent of such diversion and the level of
payment; (g) the loan and purchase
levels for 1980 crops of wheat, barley,
oats and rye; (h) the established (target)
prices for wheat, barley, and oats; (i)
whether the special wheat acreage
grazing and hay program should be
implemented; and {j) other related
provisions. Most of the above .
determinations for wheat are required to
be made by the Secretary on or before
August 15, 1979 in accordance with
provisions in sections 107A and 109 of
the Agricultural Act of 1949, as
amended, and Section 1001 of the Food

and Agricultural Act of 1977, as
amended.

This notice invites written comments
on the proposed determinations.

* DATES!: Coinmenls must be received on

or before August 6, 1979,
ADDRESS: Mr. Jeffress A. Wells,

-Director, Production Adjustment

Division, ASCS, USDA, Room 3630,
South Building, P.O. Box 2415,
Washington, D.C. 20013.

FOR FURTHER INFORMATION CONTACT:
Bruce R. Weber (ASCS) (202) 447-6688.

SUPPLEMENTARY INFORMATION: The
following determinations with respect to
the 1980 crops of wheat, barley and oats
are to be made pursuant to sections
1054, 107A and 109 of the Agricultural
Act of 1949, as amended, (hereafter
referred to as the “Act") and section
1001 of the Food and Agriculture Act of
1977 {Pub. L. 95-113) as amended,
(hereafter referred to as the 1977 Act").
a. Whether barley and oats should be
included in the feed grain program and
whether the decision to include barley
and oats in the feed grain program
should be made concurrent with the
announcement of the wheat program
decisions. Section 105A(b)(1)(A) of the
Act gives the Secretary discretionary
authority concerning the inclusion of
barley and oats in the feed grain
program. Normally, a decision on the
inclusion of barley and oats in the feed
grain program is made at the same time
the corn and sorghum program decision
is made, prior to November 15.
However, about 25 percent of the barley
grown in the U.S. is planted in the fall.
Many producers have expressed
concern that with the late feed grain
program announcement, it is impossible
for them to make adequate plans with
respect to their barley plantings in order
to comply with program provisions that
are announced after the planting of
winter barley acreage. Barley and wheat
are normally grown in somewhat the
same areas and compete for the same

_ acreage.

Interested persons are encouraged to
advise the Secretary whether an
announcement of the 1980 barley and
oats program provisions concurrent with
the 1980 wheat program announcement
is appropriate and should be considered.

b. 1980 National Program Acreage:
Sections 105A(d)(1) and 107A(d)(1) of
the Act requires the Secretary to
proclaim a national program acreage for

each of the 1978 through 1981 crops of
wheat and, if designated by the
Secretary, barley and oats. The
proclamation for wheat shall be made
not later than August 15 and not later
than November 15 for barley and oats.
The national program acreage shall be
the number of harvested acres the
Secretary determines (on the basis of &
estimated national weighted average
farm program payment yield) will
produce the quantity (less imports) tha
he estimates will be utilized
domestically and for exports during th
1980-81 marketing year. The national
program acreage may be adjusted by a
amount the Secretary determines will
accomplish a desired increase or
decrease in carryover stocks. The
Secretary may adjust the national
program acreage first proclaimed if ke
determines it necessary based upon th
latest information.

The U.S. wheat and feed grain stock
objective is set at 7.5 percent and 5.7
percent, respectively, of the world fooc
and feed grain consumption, amounts
judged to be our “fair” share of world
wheat and feed grain stocks. Using thi
formula, our maximum 1980-81 ending
stock objective is approximately 32
million metric tons (1,170 million
bushels) for wheat and 42 million metr
tons (1,650 million bushels corn
equivalent) for feed grains.

Estimates of the national program
acreage for the 1980 program year are
requested from interested persons
together with appropriate explanatory
material. Comment!s on the appropriati
level of wheat and feed grain stocks ar
also requested.

c. Voluntary reduction from previou.
year's harvested acreage. Sections
105A(d)(3) and 107A(d)(3) of the Act
provide that the 1980 acreage eligible {
payments shall not be reduced by
application of an allocation factor [(not
less than 80 percent nor more than 100
percent) if producers reduce the acreas
of wheat and, if designated by the
Secretary, barley and oats planted for
harvest on the farm from the previous
year by at least the percentage
recommended by the Secretary in his
proclamation of the national program
acreage. .

The previous year’s (1979) acreage
will include the acreage actually
harvested plus acreage considered
harvested which includes (1} preventes
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planting acreage, (2) special wheat
grazing and hay program acreage and (3)
the larger of (a) the amount by which the
prior year's acreage was reduced by
recommended percentage reduction {i.e.,
15 percent for wheat and 30 percent for
barley), or (b} the amount of the 1979
set-aside and diversion acreage credited
to the crop.

The determination of the 1980
program acreage simultanecusly
determines the percentage reduction in

"acreage from 1979 to 1980 that will be
required for a producer to qualify for
target price protection with respect to
the entire acreage planted to the ’
commodity in 1980. -

d. Whether there should be a set-
aside for 1980, and if so, the percentage
of acreage to be sel-aside. Sections
105(£){(1) and 107{f)(1} of the Act
provides that the Secretary shall provide

. for a set-aside of cropland for-wheat or
for corn respectively, if he determines
that the total supply of wheat or feed
grains will, in the absence of set-aside,
likely be excessive taking into account
the need for an adequate carryover to

maintain reasonable and stable supplies.

and prices and to meet a national
emergency. The Secretary is required to
announce a set-aside program not later
than August 15, 1979, for wheat and not
later than November 15, 1979, for barley
and oats, if designated by the Secretary.
If a set-aside of cropland is in effect,
then as a condition of eligibility for
loans, purchases, and payments,
producers must set-aside and devote to
' conservation uses an acreage of
cropland equal to a specified percentage
of the acreage of wheat, barley and/or
oats planted for harvest in 1980.
Carryover wheat stocks at the end of the
1978-79 marketing year (May 31, 1é79) '
are estimated to be near 930 million
bushels, down over 20 percent from a
year earlier. Average farm prices for the
1978-79 season are over 60 cents per
bushel higher than for1977-78. Although
participation in the 1979 set-aside
program is expected to be slightly below
the 1978 level, demand will likely be
about the same as production, thus
1979-80 carryover stocks are likely to
remain at near the 1978-79 level with
wheat prices rising moderately.
However, this assessment is subject to
congiderable uncertainty, . .
The 1979 world wheat crop in its very
early stages and weather conditions
'throughout the season could have a
significant impact on the final outcome.
Assuming favorable worldwide
conditions, .ending stocks in the U.S. as -
of June 1, 1980, could climb to over 1.0
billion bushels; while with unfavorable
conditions U.S. stocks might decline to

under 560 million bushels, therefore, the
need for a 1980 set-aside i§ highly

-dependent upon developments of the

1979 U.S. and world wheat crop and
demand prospects during the next few
months.

Prospective plantings of barley and
oats are expected to decline 13 percent
and 8 petcent, respectively. With this
reduction in acreage and a likely drop in
production, carryover stocks of barley
and oats are expected to decline during
the 1979-80 marketing year. The need
for a barley or oats set-aside is closely
tied to the set-aside decision for corn
and sorghum. At this early date, itis no
clear whether a set-aside will be :
necessary for feed grains in 1980,
Weather conditions both in the U.S. and
the rest of the world along with
prospective demand over the next

several months will highly influence the -

final decision on the 1980 program.

Interested persons are encouraged to
advise the Secretary on the need for a
1980 wheat, barley and oats set-aside
program and the appropriate percentage
of acreage to be set-aside if deemed
necessary, taking into account the above
factors. .

. Limitation on Planted Acreage:
Sections 105A(f)(1) and 107A{f)(1) of the
Act authorizes the Secretary to limit
acreage planted to wheat, barley and
oats, if a set-aside is in effect. Such
limitation is required to be applied on a
uniform basis to all farms which are
participating in the announced programs
and are producing wheat, barley and
oats. Plantings may also be limited if a
land diversion program is announced.

Interested persons are invited to
comment on the pros and cons of
limiting planted acreage if a set-aside or
diversion program is announced.

Determination of whether there
should be u fand diversion requirement
and, if so, the extent of such diversion
and level of payment. Sections
105A(f)(2) and 107A(f)(2) of the Act
authorizes the Secretary to make land
diversion payments to producers of
wheat, and if designated by the
‘Secretary, barley and oats, whether or
not a set-aside is in effect. Land

diversion payments may be made if the

Secretary determines they are necessary
to assist in adjusting the total national
acreage of wheat, barley or oats to
desired goals. If land diversion
payments are made, producers will be
required to devote to approved
conservation uses an acreage of
cropland equal to the amount of such
land diversion, Land diversion payment
levels will be determined by the
Secretary.

Land diversion payments may be
established at a flat offer rate (specific
rate per bushel times farm program
yield) or through the submission of bids
by producers.

If it is determined necessary {o make
land diversion payments in 1980 such
payments will likely be established at
an offer rate rather than through the
submission of bids.

Interested persons are encouraged to
address the need for the appropriate
terms and conditions and the pros and
cons of a land diversion program either
in place of or in combination with a set-
aside program for 1980.

g. Loan and Purchase Levels: (1)
Wheat: Section 107A(a) of the Act
requires the Secretary to make available
to producers loans and purchases at not
less than $2.35 per bushel for each of the
1978 through 1981 crops of wheat, nor, in
excess of 100 percent of parity, as the

. Secretary determines will maintain its

competitive relationship to other grains
in domestic and export markets,
However, if the Secretary determines
that the average price of wheat received
by producers in 4ny marketing year is
not more than 105 percent of the level of
loans and purchases for such marketing
‘year,the Secretary may reduce the level
of loans and purchases for the next
marketing year by the amount the
Secretary determines necessary to
maintain domestic and export markets
for grain, except that the level of loans
and purchases shall not be reduced by
more than 10 percent in any year nor
below $2.00 per bushel.

The loan and purchase level for the
1978 and 1979 crops of wheat has been
established at $2.35 per bushel.

(2) Barley, Oats and Rye: Section
105A(a)(2) of the Act requires the
Secretary to make available to

- producers loan and purchases on each

of the 1977 through 1981 crops of barley,
oats and rye, respectively, at such level
as the Secretary determines is fair and
reasonable in relation to the level that
loans and purchases are made available
for corn, taking into consideration the
feeding value of such commodity in
relation to corn and other factors
specified in section 401(b) of the Act,
These factors are (1) the supply of the
commodity in relation to demand, (2) the
price levels at which other commodities
are being supported and, in the case of
feed grains, the feed values of such

* grains in relation to corn, (3) the

availability of funds, (4) the perishability
of the commodity, (5) the importance of
the commodity to agriculture and the
national economy, (6) the ability to
dispose of stocks acquired through a
price support operation, (7) the need for
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offsetting temporary losses of export
markets and (8) the ability and
willingness of producers to keep
supplies in line with.demand. Loan and
purchase levels for the 1978 and 1979
crops of barley, oats, and rye were
established at $1.63, $1.03, and $1.70 per
bushel, respectively.

Comments on the appropriate level of
loans and purchases for the 1980 crops
of wheat, barley, oats, and rye, taking
into account the above factors are
requested.

(h) Established “Target” Price (1)
Wheat: Section 107A (b){1)(A) of the Act
provides that the Secretary shall make
available to producers payments for the
1980 crop of wheat based on an
established (target) price. The 1879
established (target) price as specified by
statute was computed to be $2.98 per
bushel, however, that level was
increased to $3.40 under authority of

~gection 1001(b) of the 1977 Act to
compensate producers for participation
in the 1979 set-aside program. The 1980
established (target) price for wheat shall
be the 1979 target price ($2.98 per )
bushel) adjusted to reflect any change in
(i) the average adjusted cost of
production for the crop years 1978 and
1979 from (ii) the average cost of
production for the crop years 1977 and
1978. The adjusted cost of production for
each of the years shall be determined by
the Secretary and shall be limited to (a)
variable costs, (b} machinery ownership
costs, and {c) general farm overhead
costs.

Section 1001(b) of the 1977 Act, as
amended, provides that-whenever a set-
aside is in effect the Secretary may
increase the established (target) price
for wheat by an amount he determines
appropriate to compensate producers for
participation in such set-aside.

The established (target) price for the
1980 crop of wheat-is largely dependent
upon the resulting yield per planted acre

" from the 1979 crop. Based on the current
cost of production estimates and an
estimated 1979 wheat yield per planted
acre of 27.1 bushels the 1980 established
(target) price would compute to be
approximately $3.10 per bushel.
However, if a set-aside is announced the
established (target) price could be
increased to compensate producers for
participation in such set-aside.

2. Barley and Oats: Section 105A(b)(1)
of the Act requires that the payment rate
for barley and oats, if designated by the
Secretary, shall be such rate as the
Secretary determines fair and
reasonable in relation to the rate at
which payments are made available for
corn. The payment rate for corn is based
upon the amount by which the higher of

(a) the national average price received
by farmers during the first five months
of the marketing year for such crop or
{b) the loan level is less than the
established (target) price. The
established (target) price for corn for
1980 is the established (target) price for
1979 adjusted to reflect any change in
(a) the average adjusted cost of
production for the two crop years
immediately preceding the year for
which the determination is made from
(b) the average adjusted cost of
production for the two crop years
immediately preceding the year previous
to the one for which the determination is
made. The adjusted cost of production is
limited by statute to the following
factors: (a) variable costs, (b) machinery
ownership costs, and (c} general farm
overhead costs.

If established (target) prices for barley
and oats are announced at the same
time as the wheat target price is
announced, such prices will be
computed upon the same cost of
production factors which are used for
computing the established (target) price
for corn. This is considered to provide
fair and reasonable payment rates for
barley and oats in relation to the rate at
which payments are made available for
corn.

No target price was established for
oats under the 1978 and 1879 programs.
The 1979 target price for barley was
computed at $2.22 per bushel but the
price was adjusted upward under the
authority of section 1001(b) of the 1977
Act, as amended, to $2.40 per bushel to
compensate producers of barley for
participation in the 1978 barley set-aside
program.

i. Special Wheat Acreage Grazing and
Hay Program: Section 109 of the Act
authorizes the Secretary to administer a
special wheat acreage grazing and hay
program in each of the crop years 1978
through 1981. Under this special
program, a producer would be permitted
to designate, under regulations
established by the Secretary, a portion
of the acreage on the farm intended to
be planted to wheat, feed grains, or
upland cotton for harvest, not in excess
of 40 percent of the total intended
plantings or 50 acres, whichever is
greater. The designated acreage shall be
planted to wheat (or some other
commodity other than corn or sorghum)
and used by the producer for grazing
purposes or hay rather than for
commercial grain production. The
Secretary shall pay producers
participating in the special program an
amount determined by multiplying the
farm program payment yield for wheat,
by the number of acres designated in the

special program, by a rate of payment
determined by the Secretary to be fair
and reasonable. The special program
was administered for both the 1978 and
1978 crops of wheat. The payment rate
for 1979 shall be an amount which is
equal to the deficiency payment rate to
be determined in December, 1979, for the
1979 crop of wheat.

Interested persons are encouraged to
comment on the need for this program
and the appropriate rate of payment.

j- Other Related Provisions: The Act
also requires a number of other
determinations in order to carry out the
wheat and feed grain loan and purchase
program such as (1) CCC minimum
resale price (2) commodity eligibility, (3)
storage requirements, (4) premiums and
discounts for grades, classes, and other
qualities, and (5) such other provisions
as may be necessary to carry out the
programs. Prior to determining the
provisions of the 1980 wheat, barley,
rye, and oats program, consideration
will be given to any data, views, and
recommendations that may be received
relating to the above items.

Comments will be made available for
public inspection at the Officeof the
Director during regular business hours
(8:15 a.m. to 4:45 p.m.).

Executive Order 12044 (43 FR 12661,
March 24, 1978) requires at least a 60
day public comment period on any
proposed significant regulations.
Accordingly, comments must be
received by August 8, 1979, in order to
be assured of consideration.

Note.~—This proposed action has been

determined significant under the USDA
criteria implementing Executive Order 12044.

- An approved Draft Impact Analysis is

available from Brace R. Weber (ASCS} 202-
447-6688.

Signed at Washington, D.C. on May 31..
1979,

Stewart W, Smith,

Administrator, Agricultural Stabilization and
Conservation Service.

(FR Doz 79-17473 Filed 6-4-79; &4S ac]

BILUING CODE 3410-05-M

Commodity Credit Corporation
{Amendment 2]

Loan Programs—1973 and Subsequent

Crop Price Support Programs and
Farm Storage and Drying Equipment
Loan Program; Announcement of
Interest Rate

‘The revised announcement by
Commodity Credit Corporation
published in the issue of the Federal
Register of Tuesday, June 13, 1978, at
page 25453, as amended in the issue of
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July 31, 1978, at page 33278, of the rate of
interest applicable to price support
programs on 1973 and subsequent crops
or production and to financing the
purchase or construction of farm storage
facilities and drying equipment is hereby
amended to (1) delete the reference to
interest rates for 1978 crop upland
cotton loans which, in effect,
retroactively established for cotton the
same interest rate applicable to other

_ commodities, (2) to announce the
interest rate on farm storage and drying
equipment loans made on applications -
received on or after March 22, 1979, and
(3) to announce the interest rate on 1979
crop commodity loans.

Paragraph A 1 (g) is revised to read as
follows: ,

{g) For 1978 crops, at the per annum
rate of 7 percent-from the date of
disbursement until date of repayment.

Paragraph A 1{h) is revised to read as
follows:

(h) For 1979 crops, at the per annum
rate of 8 percent from the date of
disbursement until date of repayment.

* Paragraph B(2} is revised to read as
follows:

2(a) Loans disbursed by CCC on or
after April 1, 1977, for which
applications were received prior to
March 22, 1979, shall bear interest at the
per annum rate of 7.0 percent from the
date of disbursement until date of
repayment; (b) Loans disbursed on
applications received on or after March
22, 1979, shall bear interest at the per
annum rate of 10.5 percent from the date
of disbursement until date of repayment;
a different interest rate may be
subsequently announced for new loans.

(Secs. 4 and 5, 62 Stat. 1070, as amended (15 ’
U.S.C. 714 b and c); sec. 401 (a) and (b), 63

Stat. 1051, as amended (7 U.S.C. 1421 (a) and -

(b))
Signed at Washington, D.C., May 29, 1979,
Stewart N. Smith,

Acting Executive Vice President, Commodity
Credit Corporation.

{FR Doc. 78-17321 Filed 6-4-78; 8:45 am]

BILLING CODE 3410-05-M

Forest Service

Snake Wild and Scenic River; Notice of
Classification, Interim Management
Plan and Boundaries

- Pursuant to the authority delegated to
the Chief, Forest Service by the
Secretary of Agriculture in 7 CFR 2.60,
the classification, boundaries, and
interim management plan for the Snake
Wild and Scenic River are established
as hereinafter set forth, .

Introduction

Public Law 94-199, December 31, 1975,

amended Public Law 90-542, October 2,

1968, “The Wild and Scenic Rivers Act”
hereinafter referred to as “The Act,”
designating the Snake River as part of
the National Wild and Scenic River
System. -

The portion of the Snake River
designated as a component of the
National Wild and Scenic Rivers System
extends from Hells Canyon Dam on the
Idaho-Oregon border line downstream
to an eastward extension of the north
boundary of Section1, T.5 N, R. 47 E,,
Willamette Meridian, a total distance of
67.5 miles. The river is to be
administered by the Forest Service of
the U.S. Department of Agriculture.

Public Law 94-199 establishing the
Snake Wild and Scenic River required
that detailed boundary descriptions be
published in the Federal Register. The
Act requires that a development plan be
prepared in accordance with their
respective classification. This document
is designed to meet these requirements.’
The detailed management plan for the
river will be included in the
Comprehensive Management Plan
developed for the Hells Canyon
National Recreation Area. The Snake
Wild and Scenic River is an initegral part
of the entire 662,000 acre Recreation
Area.

Information concerning the Snake

" River may be obtained by writing the
Forest Supervisor, Payette National
Forest at McCall, Idaho; Nezperce
National Forest at Grangeville, Idaho; or
Wallowa-Whitman National Forest at
Baker, Oregon.

River Boundaries

Several factors determined the
location of the river boundaries. The Act
limits the area within the boundaries to
not more than an average of 320 acres
per mile. With the length of 67.5 miles to
be included within the boundaries, a
maximum area of 21,600 acres is
possible.

Of primary importance is the nature
and condition of the land area seen from
the river or riverbank. Protection of this
primary viewed area is one of the
principle management objectives. The
improvements and mandate land
modifications associated with early
homesteads along the Snake River are
. historically connected to the:Snake
River and its culture. They have been
included within the river boundaries.
The areas impacted by river oriented
activities are included within the
boundaries for uniform management.
Potential recreation sites are also

included. Many side drainages were
included because they were use areas
by prehistoric and historic cultures.

Contour lines were used as a
Jboundary on much of the Snake River
because they were a means of
delineating a boundary through the large
amounts of unsurveyed land which lack
definable subdivisions. They have been
established using the Oregon State
Plane Grid System (North Zone) tied to
the numerous benchmarks established
along the Snake River by the U.S.
Geological Survey and the U.S. Corps of .
Engineers. Any given point may be
determined precisely with various )
engineering survey instruments. Several
boundary segments in the lower 30 Inilos
of the Wild and Scenic River were

- established using legal subdivision

definitions. Ridgetops and natural
features are not generally available
along the Snake River for boundaries.
The Snake River Canyon ranges from
3,000 to 7,000 feet in depth over the
length of the Wild and Scenic Rivers
segment, On the basis of the above
considerations, the river boundaries
contain a total of 17,546 acres, an
average of 260 acres per river mile.

Refer below for the legal description
of the boundary and availability of a
map showing these boundaries.!

River Classiﬁqation and Description
wild

Class Definition. A wild river area is
free of impoundments and generally
inaccessible except by trail, with
watersheds or shorelines essentially
primitive and water unpolluted. It
represents a vestige of primitive
America. )

Description. One section of the river
is classified as wild. It begins at Hells
Canyon Dam (river mile 247.7} and ends
at Upper Pittsburg Landing (river mile
216.2). This section inclides 31.5 miles.
This section is in a near natural
condition, it includes some beautiful and
hazardous white water. The variation in
flows below Hells Canyon Dam gives
variety to the experience depending on
the season of the year. Below Rush
Creek rapids at River Mile 230,
numerous commercial and private
jetboats are encountered. Two operating
sheep ranches exist in the lower eight
miles of this section. Spectacular views
are available of the adjacent Hells
Canyon Wilderness and the high
rimrock country. Other views are of a
narrow rocky canyon with sheer wallg
rising hundreds of feet out of the water,

*Maps filed with the Office of the Federal
Register as part of the original document.
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Scenic

. Class Definition. A scenic river area
is free of impoundment with shoreline or
watershed still largely primitive, and
shoreline largely undeveloped but
accessible in places by roads. Long
stretches of conspicuous or well

- traveled roads may not parallel river in
close proximity. -

Description. The portion of the Snake
River from upper Pittsburg Landing
{river mile 216.2) to the Wallowa-
‘Whitman National Forest boundary in
Oregon (river mile 180.1} is included in
this section.

The river downstream from upper
Pittsburg Landing begins to slow while
still flowing through many rapids and
deep, rocky canyons. Swift currents and
deep eddys face the floater. Numerous
commercial and private jet boaters are
encountered in this area. Several points
along this section are accessible by
roads on the Idaho and Oregon side.
However, these roads do not parallel the

-river for more than a quarter of a mile,
Visibility of these roads from the river is
limited. The bulk of the private lands
along the river are located in this
section on the Idaho side. Several large
ranch operations dating from the early
1900's exist. Boaters and hikers
commonly see herds of cattle grazing
along the river. the Sammon River of
Idaho joins the Snake at River Mile 188.2
in this section.

River CIasslffwﬁon
Hells Canyon Dam to 12NGING o315 milles
Pittsburg Landing o River mile 180.1 35 miles
Total 67.5 miles
Current river Uses

The entire wild and scenic river is
presently used for a variety of boating
uses. It includes floating in canoes,
Kayaks.and rubber rafts as well as
motorized boat use. The motorized boat
use in the area above the Salmon River
confluence is principally jet boat use. Jet
boaters generally stop at Johnson Bar.
However, some well equipped jet
boaters do go all the way to Hells
Canyon Dam: During 1977, an éstimated
14,000 floaters used the river. About 60
percent of-these saw the river with
commercial outfitters. There are also
numerous commercial jet boat outfitters
using the river.

Hiking and horsebacking are growing
in popularity in the river zone. There are
two developed trails along the river.
Neither of these are a through trail. A jet
boat guide operating from Hells Canyon
Dam delivers passengers six miles
downstream to either the Oregon or

Idaho side where the trails starl. The
Idaho trail travels some 25 miles to
Pittsburg Landing and the Oregon trail
runs approximately 50 miles to Dug Bar.
No bridges exist across the Snake
River. There are no developed campsites
along the river sections. Trout and bass
fishing on the Snake River is considered
excellent. People from Boise and
Lewiston, Idaho and Baker, La Grande
and Enterprise, Oregon fish the Snake

" River. The steelhead fishery is being

reestablished and is growing in
popularity. Fishing is primarily done
from power and floatboats along the
river and from the banks of the river
downstream fronvHells Canyon Dam.

Interim Management Objectives—Entire
River

The Act states that:

“Each component of the National
Wild and Scenic River System shall be
administered in such a manneras to
protect and enhance the values which
caused it to be included in said system
without, insofar as is consistent
therewith, limiting other uses that do not
substantially interfere with public use
and enjoyment of these values. In such
administration primary emphasis shall
be given to protecting its esthetic,
scenic, historic, archaeologic, and
scientific features, Management plans
for any such component may establish
varying degrees of intensity for its
protection and development based on
the special attributes of the area.”

The wild and scenic porlions of the
Snake River located within the Hells
Canyon National Recreation Area will
be managed to:

Maintain and protect the free-flowing
nature of the river,

Preserve the natural beauty and
historic and archaeologic values for this
and future generations, and

Enhance the recreational and ecologic
values and to provide for the public
enjoyment of the area.

Management activities undertaken
while the Hells Canyon National
Recreation Area Comprehensive
Management Plan (CMP) is being

" developed will protect these values. The

CMP will provide specific management
direction regarding recreation
experience objectives, developments,
roads and trails and other activities.

Coordination With Others
State

The administration of the river
involves coordination with agencies of
two different states—Idaho and Oregon.
The organization and responsibilities in
each of the states is similar but slightly

different. Working with these different

state organizations will require

coordination. In both states the game
and fish organization has direct
responsibility for administering the fish
and wildlife resources of the state. Each
state has various agencies involved in
such activities as water quality, boating
safety, and land use activities.

The land between the high water
marks is state property. Cooperative
agreements are being developed
between the states of Idaho and Oregon
and the Forest Service, USDA for
continuity of management along the
Snake River.

River Map
Snake River Map—on file with:

Forest Supervisor, Nezperce National Forest,
Grangeville, Idaho.

Forest Supervisor, Payette National Forest,
McCall, Idaho.

Forest Supervisor, Wallowa-Whitman
National Forest, Baker, Oregon.

Regional Forester, Region 1, Forest Service,
U.S. Department of Agriculture, Missaula,
Montana.

Regional Forester, Region 4, Forest Service,
U.S. Department of Agriculture, Ogden,
Utah. -

Regional Forester, Region 6, Forest Service,
U.S. Department of Agriculture, Portland,
Oregon.

Therefore, the boundaries for the
Snake Wild and Scenic River are
established as described and shown on
the following maps. .

Dated: May 23, 1979.
John R. McGuire,
Chief.
Snake River Boundary Description

The official boundary for this river is
that exterior line which encompasses
the following described area.

Bearings, distances and coordinate
ties referenced in the following
description are based on the Oregon
State Plane Grid System (North Zone).
Mining claim boundaries have been
included although record bearing,
distance, and monuments will prevail.

Oregon Section

Wallowa-Whitman National Forest,
Willamette Meridian, Scenic River

Beginning at the intersection of the
thread of the Snake River and an
eastward extension of thé north
boundary of Section 1, T. 5N., R. 47E.,
WM. which is the Oregon-Idaho state
line; thence west along the eastward
extension of the north boundary of
Section 1 to the intersection with the
1200 foot contour line mean sea level
(1927 North American datum); thenece
southerly along the 1,200 foot contour
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line to the intersection of the 1200 foot
contour line with an east-west line with
North coordinate of 850813.662; thence
S. 12°45'E. approximately 610 feet.
Crossing Coon Creek to a point at the

intersection of the 1200 foot contour line
with an east-west line with north
coordinate of 850219.008; thence along
the 1200 foot contour line in a
southeasterly directiontoan
intersection with the line between
corners 1 and 2 of M.S. 695, Magpie
Claim; thence S. 68°15' W., along the
claim boundary to corner 1; thence S.
15°00’ E. along the claim boundary to
corner 4; thence N 68°15' E. along the
claim boundary to the intersection with
the 1200 foot contour line; thence along
the 1200 foot contour line in a southerly
direction to the intersection of the
contour line with an east-west line with
north coordinate of 835535.639; thence N.
86°00" E. approximately 278 feet crossing
Cook Creek to the intersection of the

. 1200 foot contour line with an east-west
line with north coordinate of 835555.092;
thence northeasterly along the 1200 foot
contour line to the intersection of the -

* contour line with an east-west line with
north coordinate of 829756.908. Thence

- S. 80°45' E. approximately 347 feet,
crossing Cherry Creek to the
intersection of the 1200 foot contour line
with the east-west line with a north
coordinate of 829701.259. Thence
northeasterly along the 1200 foot
contour line to the intersection of an
east-west line with a north coordinate of
825863.818; thence southeasterly along
the 1200 foot contour line to the
intersection of the contour line with the
east-west line with north coordinate of
818724.867; thence S. 40°00' E.
approximately 530 feet, crossing Chalk
Creek to the intersection with the 1200
foot contour line; thence southeasterly
along the 1200 foot contour line to the -
intersection of an east-west line with a
north coordinate of 812417.650; thence S.
36°15' E. approximately 435 feet,
crossing Moutain Sheep Creek to the
intersection of the 1200 foot contour line
with the east-west line with north -
coordinate of 812068.845; thence
southerly along the 1200 foot contour
line to the intersection with the east-
west line with north coordinate of
810618.934; thence S. 44°45' E.
approximately 540 feet, crossing a minor
draw to the intersection of the 1200 foot
contour line with an east-west line with
north coordinate of 810235.747; thence
southeasterly along the 1200 foot
contour line to the intersection of the
contour line with the west line of Lot 5,
Section 14, T. 4N, R. 48E., W.M.; thence
south to the section line common to
Sections 14 aqd 23; thence east to the

corner common to Sections 13, 14, 23,
and 24; thence south to the N.%6 corner
between Section 24, T. 4N., R. 48E., and
Section 19, T. 4N., R. 49E.; thence east to
the C-N Vis corner of Section 19, thence
north to the % corner common to
Sections 18 and 19; thence east to the E.
146 corner common to Sections 18 and
19; thence north to the SE V1s corner of
Section 18; thence east to the S. %16
cornier common to Sections 17 and 18;
thence east to the S. Y16 corner between °
Sections 16 and 17; thence €ast to the

- 8.W, %6 corner of Section 16; thence

south to the W. %16 corner between
Sections 16 and 21; thence east to the ¥
corner between Sectibns 16 and 21;
thence south to the C-W-NE Y4 of
Section 21; thence east to the N.E. Yis
corner of Section 21; thence south to the
S.E. Y16 corner of Section 21; thence east
to the C-E-SE ¥4 corner of Section 21;
thence south to the E-E %4 corner
between Sections 21 and 28; thence east
along the section line between Sections
21 and 28 to the intersection with the
1400 foot contour line; thence southerly,
along the 1400 foot contour line to the
intersection of the contour line with an
east-west line with a north coordinate of
799165.038; thence S. 33°00° E.

rap’proximately 260 feet crossing Fence

Creek to the intersection of the 1400 foot
contour line with a north-south line with
east coordinate of 2973572.461; thence
southeasterly along the 1400 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 795742.832; thence S.
36°15' E. approximately 1024 feet
crossing Dug Creek to a point at the
intersection of the 1400 foot contour line
with a north-south line with east
coordinate of 2976684.189; thence
southerly along the 1400 foot contour
line to the intersection of the contour
line with east-west line with a north
coordinate of 794312.781; thence S.
47°00" E. approximately 861 feet crossing
Robinson Gulch to a point at the
intersection of the 1400 foot contour line
with a north-south line with an east
coordinate of 2976007.152; thence along
the 1400 coritour line to the intérsection
of the contour line with an east-west
line with north coordinate of 793446.952;
thence S. 72°00' E. approximately 664
feet, crossing a minor draw to a point at
the intersection of the 1400 foot contour
line with a north-south line with east
coordinate of 2979012.682; thence
easterly along the 1400 foot contour line
to the intersection of the contour line
with a north-south line with east
coordinate of 2982655.575; thence N.
70°80" E. approximately 707 feet crossing
Trail Gulch to a point at the intersection
of the 1400 foot contour line with an

east-west line with north coordinate of
793370.190; thence easterly along the
1400 foot contour line to the intersection
with a north-south line with east
coordinate of 2984394.535: thence S,
61°45' E, approximately 1170 feet,
crossing Thorn Creek to a point at the
intergection of the 1400 foot contour line
and an east-west line with north
coordinate of 794463.089; thence easterly
along the 1400 foot contour line to the
intersection of the contour line with an
east-west line with north coordinate of

" 793750.160; thence N. 76°45' E,

approximately 1246 feet to a point with
Oregon (North Zone) grid coordinates of
2994855.207 east and 794036.264 north;
thence N. 85°15' E, approximately 1705
feet to a point with Oregon (North Zono)
grid coordinates of 2992762.996 east and
794180.041 north; thence S. 81°30' E,,
approximately 1305 feet to a point with
Oregon (North Zone) grid coordinates of
2994054.318 east and 793987.513 north;
thence S. 58°30' E. approximately 939 °
feet, crossing Bar Creek to a point at the
intersection of the 1400 foot contour line
with a north-south line with east
coordinates of 2994855.207; thence
easterly along the 1400 foot contour line
to a point at the intersection with an
east-west line with north coordinate of
793290.107; thence S. 40°00' E. ,
approximately 914 feet, crossing a minor
draw to a point at the intersection of the
1400 foot contour line with an east-west
line with a north coordinate of
2997457.107; thence southeasterly along
the 1400 foot contour line to a point at

* the intersection with an east-west line

with north coordinate of 786537.827;
thence S. 57°30' E. approximately 706
feet, crossing Bob Creek to the
intersection of the 1400 foot contour line
with a north-south line with east
coordinate of 3004448.614; thence
southeasterly along the 1400 foot
confour line to the intersection of the
1400 foot contour line with an east-west
line with north coordinate of 784174.190:
thence S. 80°30 E., approximately 1009
feet, crossing Copper Creek to the
intersection of the 1400 foot contour line
and a nérth-south line with east
coordinate of 3007980.6883; thence
southerly along the 1400 foot contour
line to the intersection of the 1400 foot
contour line with an east-west line with
north coordinate of 775269.755; thence S.
16°00" W. approximately 500 feet,
crossing Lone Pine Creek to a point at
the intersection of the 1400 foot contour
line and an east-west line with north
coordinate of 774958.952; thence
southerly along the 1400 foot contour
line to the intersection of the 1400 foot
contour line with an east-west line with
north coordinate of 770819.548; thence S.
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01°15" W. approximately 845 feet
crossing Lookout Creek to the
intersection of the 1400 foot contour line
and an east-west line with.north
" coordinate of 769974.674; thence
southerly along the 1400 foot contour
line to a point at the intersection of the
.1400 foot contour line with an east-west
line with north coordinate of 762954.555;
thence S. 15°30' E. approximately 714 |
feet, crossing a minor draw to the
intersection of the 1400 foot contour line
with an east-west line with north
coordinate of 762266.381; thence
southeasterly along the 1400 foot
contour line to the intersection of the
1400 foot contour line with an east-west
line with north coordinate of 761802.410;
thence S. 33°00' E. approximately 941
feet, crossing Camp Creek to the
intersection of the 1400 foot contour line
with a north-south line with east
coordinate of 3013424.126; thence
southerly along the 1400 foot contour
line to the intersection of the contour
line with Somers Creek; thence
northeasterly along the 1400 foot
contour line to the intersection of the
contour line and a north-south line with
east coordinate of 3014164.852; thence
southeasterly along the 1400 foot
contour line to the intersaction of the
. contour line and an east-west line with
north coordinate of 757544.585; thence S.
64°15’ E. approximately 440 feet,
crossing a minor draw to the
intersection of the 1400 foot contour line
with an east-west line with north
coordinate of 757353.573; thence
southeasterly along the 1400 foot
contour line to the intersection with dn
east-west line with north coordinate of
755758.962; thence S. 41°45' E.
approximately 428 feet, crossing a minor
draw to the-intersection of the 1400 foot
contour line with an east-west line with
north coordinate of 755439.528; thence
southeasterly along the 1400 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 754030.818; thence S.
26°00' E. approximately 522 feet,
- crossing a minor draw to the
intersection of the 1400 foot contour line
with a north-south line with east
coordinate of 3019746.418; thence
southeasterly along the 1400 foot
contour line to the intersection of the
contour line with an east-west line with
nerth coordinate of 752918.294; thence S.
51°00' E. approximately 567 feet,
crossing McCarty Creek to the
intersection of the 1400 foot contour line
with a north-sonth line with east
coordinate of 3020542.885; thence
southeasterly along the 1400 foot
contour line to the intersection of the
contour line with an east-west line with

north coordinate of 751638.669; thence S.
59°30' E. approximately 344 feet,
crossing Davis Creek to the intersection
of the 1400 foot contour line with a
north-south line with east coordinate of
3022111.757; thence southeasterly along
the 1400 foot contour line to the
intersection of the contour line with an
east-west line with north coordinate of
748389.895; thence south approximately
341 feet, crossing a minor draw to the
intersection of the 1400 foot contour line
with an east-west line with north
coordinate of 748048.576; thence
southwesterly along the 1400 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 747780.235; thence
south approximately 2570 feet, crossing
Pleasant Valley Creek to the .
intersection of the 1600 foot contour
with an east-west line with north _

" coordinate of 745209.755; thence

southerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 743376.000; thence S.
42°15' E. approximately 3071 feet,
crossing Spring Creek to a point with
Oregon (North Zone) grid coordinates of
83028253.203 east and 741085.545 north;
thence S. 44°45' W. approximately 1050
feet to the intersection of the 1600 foot
contour line with the east-west line with
north coordinate of 740293.199; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line and Pittsburg Creek: thence
northeasterly along the 1600 foot
contour line to the intersection of the
contour line with the east-west line with
north coordinate 739993.917; thence
southeasterly along the 1600 foot
contour line to the intersection of the
contour line with latitude line 45°37°04"
west which is a point due west of the
mouth of the unnamed draw just above
Upper Pittsburg Landing on the Idaho
side of the Snake River; thence east,
descending to the thread of the Snake
River which is the Oregon-Idaho state
line.

Idaho Section

Nezperce National Forest, Boise
Meridian, Scenic River

Beginning at the intersection of the
thread of the Snake River and latitude
line 45°37'04" W. which is the Oregon-
Idaho state line; thence due east to the
mouth of the unnamed draw above

_upper Pittsburg Landing; thence

ascending along the unnamed draw
approximately 275 feet to the
intersection with the 1200 foot M.S.L.
(Mean Sea Level) contour line; thence
northwesterly along the 1200 foot

contour line to the intersection of the
contour line with an east-west line with
north coordinate of 743760.773, Kurry
Creek, (coordinates based on Oregon
Grid System North Zone); thence
conlinuing northwesterly along the 1200
foot contour line to the intersection of
the contour line with an east-west line
with north coordinate of 747224.620,
West Creek, (coordinates based on
Oregon Grid System North Zone);
thence continuing northwesterly along
the 1200 foot contour line to the
intersection of the contour line with an -
east-west line with a north caordinate o
753033.572 (coordinates based on
Oregon Grid System North Zone);
thence northerly along the 1200 foot
contour line to the intersection of the
contour line with the east-west line witt
north coordinate of 768501.225

* (coordinates based on Oregon Grid

System North Zone); thence N.16°15° W.
approximately 399 feet, crossing Jones
Creek to a point at the intersection of
the 1200 foot contour line with an east-
west line with north coordinate of
765883.798 (coordinate based on Oregor
Grid System North Zone}; thence
northerly along the 1200 foot contour
line to the intersection of the contour
line and the south boundary of Secticn
35, T.28 N, R. 2 W., BM. which is also
the north boundary of the Nezperce
National Forest; thence east to the
corner-common to Sections 35 and 35;
thence east to the W.Vis corner; thence
north to the W.%1e corner between
Sections 23 and 36; thence north to the
C-W Y6 of Section 25; thence east to
the C Y% corner of Section 25; thence
north to the C-N %6 comer of Section
25; thence west to the N %5 corner
between Sections 25 and 26; thence
north to the corner to Sections 23, 24, 25
and 26; thence north to the ¥ comner
between Sections 23 and 24; thence wes
to the C~E Yie corner of Section 23;
thence north to the NE %6 corner of
Section 23; thence west to the C-N Yis
corner of Section 23; thence north to the
%4 comner between Sections 14 and 24;
thence west to the corner to Sections 14
15, 22, and 23; thence north to the S Yis
corner between Sections 14 and 15;
thence west to the SE Y16 corner of
Section 15; thence north to the C-E Vs
corner of Section 15; thence north to the
NE Y16 comer of Section 15; thence wes
to the C-N Y16 corner of Section 15;
thence west to the NW %6 corner of
Section 15; thence north to the W ¥4
corner between Sections 10 and 15;
thence west to the corner of Sections 9,
10, 15, and 16; thenge north to the S Vs
corner between Sections 9 and 10:
thence west to the SE Yie corner of
Section 9; thence north to the C-E Vs
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corner of Section 9; thence west to the C
¥4 corner of Section 9; thence north to
the C-N Y16 corner of Section 9; thence
west to the NW %6 corner of Section 9;
thence north to the W %16 corner
between Sections 4 and 9; thence west
to the corner to Sections 4, 5, 8, and 9;
thence west to the corner to Sections 5,
6, 7, and 8; thence north to the S Yie
corner between Sections 5 and 6; thence
west to the C-S Y16 corner of Section 6;
thence west to the S %16 corner of
Section 6; thence south to the corner to
Sections 1 and 12, T. 28N,, R. 3 W.,, B.M.;
thence east to the E %16 corner between
Sections 1 and 12; thence south to the
NE %6 corner of Section 12; thence west
to the C-N Yis corner of Section 12;
thence west to the N Y16 corner between
Sections 11 and 12; thence north to the
corner to Sections 1, 2, 11, and 12; thence
west the E.% 6 corner between Sections
11 and 12; thence north to the SE Y16
corner of Section 2; thence west to the
C-S Y16 corner of Section 2; thence.
north to the C % corner of Section 2;
thence west to the C~-W Y16 corner of
Section 2; thence north to the NW Y16
corner of Section 2; thence west to the N
116 corner between Sections 2 and 3,
thence north to the corner to Sections 34
and 35, T. 29N., R. 3W., and Sections 2
and 3, T. 28N., R. 3W.; thence north to
the Y% corner between Sections 34 and
35, T. 29N., R. 3W., B.M.;<thence west to
the C-E Y16 corner of Section 34; thence -
north to the NE Y16 corner of Section 34;
therice west to the C-N Y16 corner of
Section 34; thence north to the % corner
between Sections 27 and 34; thence
north to the C % corner of Section 27;
thence west to the C-W %6 corner of
Section 27; thence north to NW.Vi6
corner of Section 27; thence west to the
N %6 corner between Sections 27 and
28; thence west to the NE %6 corner of
Section 28; thence north to the E Vis
corner between Sections 21 and 28;
thence west to the corner to Sections 20,
21, 28, and 29; thence west to the corner
to Sections 19, 20, 29 and 30; thence west
to the E %16 corner between Sections 19
and 30; thence south to the NE Yig
corner of Section 30; thence-west to the

- C~N % corner of Section 30; thence

south to the C % corner of Section 30;
thence west to the % corner between-
Sections 25 and 30, T. 29N.,R. 8 and -
4W., B.M.; thence west {o the C-E Yi¢
corner of Section 25, T. 29N., R. 4W.,
B.M.; thence north to the NE % of
Section 25; thence west to the C-N V6
corner of Section 25; thence west to the
NW % corner of Section 25; thence
north to the W Yie.corner between
Sections 24 and 25; thence west to the
corner to Sections 23, 24, 25 and 26;

“thence north to the corner to Sections

13, 14, 23, and 24; thence north to the
corner to Sections 11, 12, 13, and 14;
thence west to the % corner between
Sections 11 and 14; thence north to the C
% of-Section 11; thence west to the C-
‘W.Vi6 corner of Section 11; thence north,
to the NW Y16 corner of Section 11;
thence west to the N V16 corner between
Sections 10 and 11; thence north to the |
corner to Sections 2, 3, 10 and 11; thence
north to the S Y16 corner between
Sections 2 and 3; thence west to the SE
Y6 corner of Section 3; thence north to
the C-E % corner of Section 3; thence
west to the C ¥% corner of Section 3;-
thence north fo the C-N Y46 corner of
Section 3; thence west to the NW V16
corner of Section 3; thence north to the
W %6 corner of Section 3; thence west
to the Section corner to Sections 3 and 4;
‘thence west to the Section corner to
Sections 33 and 34, T. 30N,, R. 4W,;
thence north to the S %16 corner between
Sections 33 and 34; thence west to the
SE Y16 corner of Section 33; thence north
to the C-N-SE %34 corner of Section 33;
thence west to the C-N-S Y%a4 corner of
Section 33; thence north to the C%
corner of Section 33; thence north to the
C-S-N Y4 corner of Section 33; thence
west to the C-S-N Y%a4 corner of Section
33; thence north to the NW Vi corner of
Section 33; thence north to the W %6
corner between Sections 28 and 33;
thence west to the corner to Sections 28,
29, 32, and 33; thence north to the S is
corner between Sections 28 and 29;
thence west to the SE Y16 corner of
Section 29; thence north to the C-E Y%
corner of Section 29; thence west to the
C ¥% corner of Section 29; thence north
to the % corner between Sections 20
and 29; thence west to the E-W Y4
corner between Sections 20 and 29;
thence north to the C-E-W ¥4 corner of
Section 20; thence west to the C-W. Y16
corner of Section 20; thence north to the
W Y16 corner between Sections 17 and
20; thence north to the C-W Yi¢ corner
of Section 17; thence west to the C-W-"
W Y4 corner of Section 17; therce north
to the C-W-NW %4 corner of Section
17; thence west to the N Yi¢ corner
between Sections 17 and 18; thence
north to the corner to Sections 7, 8, 17,
and 18; thence west to the E-E Y4
corner between Sections 7 and 18;
thence north 1300 feet, more or less, to
the intersection of this line with the -
eastward extension of the north i
boundary of Section 1, T. 5N., R. 45E,,
W.M,; thence west along the eastward
extension of the section line to the
thread of the Snake River which is the
Oregon-Idaho state line and the point of
beginning. .

Idaho Section ’

Payette and Nez Perce National Forests,
Boise Meridian, Wild River

Beginiiing at the intersection of the
Hells Canyon Dam and the thread of the
Snake River which is the Oregon-ldaho
state line; thence east of along the lower
edge of the dam to the intersection with
the mean high water line of the Snake
River; thence northeasterly along the
mean high water line to the intersection
with a ridge on the north side of Deep
Creek; thence northeasterly ascending
the ridge to the intersection of the lina
with the 2000 foot M.S.L. (Mean Sea
Level) contour line; thence rortherly
along the 2000 foot contour line the
intersection of an east-west line with
north coordinate of 606351.266,
coordinates based on Oregon Plane Grid
System, North Zone; thence
northeasterly along the 2000 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 610029.596; then
N.2°30" W. approximately 900 feet,
crossing Brush Creek to the intersection
of the 2000 foot contour line with the
east-west line with north coordinate of
610929.22; thence northerly along the
2000 foot contour line to the intersection
of the contour line with an east-west
line with north coordinate of 626378.167;
thence northeasterly along the 2000 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 2988515.579; thence
southeasterly along the 2000 foot
contour line to the intersection with
Granite Creek; thence northwesterly
along the 2000 foot contour line to the
intersection of the contour line with an
east-west line with north coordinate of

_636662.930; thence-northeasterly along

the 2000 foot contour line to the
intersection of the contour line with the
east section line of Section 1, T. 23N., R.
3W., BM.,; thence north along the
section line to the intersection of the
section line with the 1680 foot contour
line; thence easterly along the 1680 foot
contour line to the intersection of the
contour line with Three Creek; thence
northerly along the 1680 foot contour

. line to the intersection of the contour

line with the south boundary of Section
30, T. 24N, R. 2W.,, B.M.; thence east
along the section line to the intersection
of the section line with the 2000 foot
contour line; thence northerly along the
2000 foot contour line to the intersection
of the contour line with a north-south
line with east coordinate of 2998007.161;
thence easterly along the 2000 foot

“contour line to the Bernard Creek;

thence northwesterly along the 2000 foot
contour line to the intersection of the
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contour line with the east boundary of
the west 1/2 of Section 20, T. 24N,, R.
2W., B.M.; thence north along this line to
the intersection with the 1680 foot
contour line; thence northeasterly along
the 1680 foot contour line to the
intersection of the contour line with a
north-south line with east coordinate of
3003745.820; thence N.05°15" E.
approximately 1560 feet, crossing Bills
Creek to the intersection of the 1600 foot
contour line with an east-west line with
north coordinate of 667247.784; thence
northeasterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3012866.374; thence
southeasterly along the 1600 foot
contour line to Sheep Creek; thence
northwesterly along the 1600 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 683308.477; thence
N.07°00" E. approximately 385 feet,
crossing Steep Creek to the intersection
of the 1600 foot contour line with an
east-west line with north coordinate of
683690.420; thence northerly along the
1600 foot contour line to the intersection
of the contour line with an east-west
line with north coordinate of 690510.684;
thence N.05°45' E. approximately 467
feet, crossing Willow Creek to the
intersection with the 1600 foot contour
line also the intersection with the Hells
Canyon Wilderness boundary; thence
northerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 697261.034; thence N.20°45'
E. approximately 620 feet, crossing
Hutton Gulch to the intersection of the
1600 foot contour line with an east-west
line with north coordinate of 697798.127;
thence northeasterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3015655,796; thence
N.30°15’ E. approximately 860 feet,
crossing Caribou Creek to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 700944.845; thence
northeasterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3017138.699; thence
N.15°30" E. approximately 800 feet,
crossing an unnamed drainage to the
intersection of the 1600 foot contour line
with an east-west line with north '
coordinate of 704333.031; thence
northeasterly along the 1600 foot
contour line to the intersection with an

" east-west line with north coordinate of

710987.360; thence northwesterly along
the 1600 foot contour line to the
intersection of the contour line with an

east-west line with north coordinate of
712629.445; thence easterly along the
1600 foot contour line to the intersection
of the contour line with a north-south
line with east coordinate of 30223858.452;
thence northeasterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3024675.355; thence
southeasterly along the 1600 foot
contour line to Kirkwood Creek; thence
northerly along the 1600 foot contour
line to the intersection of the contour
line with Trail No. 102; thence
northeasterly along the upper side of
Trail No. 102 to the intersection of the
trail with the 1400 foot contour line;

thence northeasterly along the 1400 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3033484.173; thence
northerly along the 1400 foot contour
line to the intersection of the contour
line with an unnamed draw above upper
Pittsburg landing; thence descending the
unnamed draw approximately 608 feet
to the intersection of the draw with the
Scenic River boundary; thence
continuing to descend the unnamed
draw to the intersection of the draw
with the Snake River at latitude line
45°37'04" W.,; thence west along the
latitude line to the intersection of the
latitude line with the thread of the
Snake River, which is the Oregon-Idaho
state line.

Snake River, Oregon Section

Wallowa-Whitman National Forest,
Willamette Meridian, Wild River

Beginning at the intersection of the
thread of the Snake River and latitude
line 45°37'04" W. which is the Oregon-
Idaho state line; thence west along the
latitude line, crossing the Snake River
and ascending the slope approximately
900 feet to the intersection of the
latitude line with the 1600 foot contour
line; thence southerly along the 1600 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 736682.310; thence S.
07°30"' W. approximately 513 feet,
crossing a minor drainage to the
intersection of 1600 foot contour line
with a north-south line with east
coordinate of 3031608.457: thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 735783.792; thence S.
28°15' E. approximately 582 feet,
crossing a minor drainage to the
intersection of the 1600 foot contour line
with a north-south line with east
coordinate of 3032006.530; thence
southeasterly along the 1600 foot

-

contour line to the intersection of the
contour line with an east-west line with
north coordinate of 734985.555; thence S.
24°30" E. approximately 315 feet,
crossing a minor drainage to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 734698.214; thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 732857.420; thence S.
14°30" E. approximately 545 feet,
crossing a minor drainage to the
intersection of the 1600 foot contour line
with a north-south line with east
coordinate of 3032295.403; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 731574.761; thence S.
13°15’ W, approximately 435 feet
crossing a minor drainage to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 731162.854; thence
southwesterly along the 1600 foot
contour line to the intersection with an
east-west line with north coordinate of
729274.213; thence westerly along the
1600 foot contour line to Durham Creek;
thence easterly along the 1600 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 728962.490; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3027560.159; thence S.
15°00' W. approximately 1280 feet,
crossing Muir Creek and one minor
drainage to the intersection of the 1600
foot contour with an east-west line with
north coordinate of 724643.023; thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with a north-south line with east
coordinate of 3027410.341; thence S.
70°00"' W. approximately 575 feet,
crossing a minor drainage to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 722174,889; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 5026039.529; thence S.
59°30° W. approximately 725 feet,
crossing a minor drainage to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 721297.811; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3023920.139; thence S.
39°00° W. approximately 590 feet,
crossing Cougar Creek at the
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intersection of the 1600 foot contour line
with a north-south line with east
coordinate of 3023548.227; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3018197,959; thence S.
61°30' W. approximately 750 feet,
crossing Corral Creek to the intersection
of the 1600 foot contour line with an
east-west line with north coordinate of
714417.632; thence southwesterly along
the 1600 contour line to the intersection
of the contour line with an east-west
line with north coordinate of 713715.073;
thence‘s. 04°00°' W. approximately 945
feet, crossing Salt Creek to the
intersection of the 1600 foot contour line
with an east-west line with north.
coordinate of 712773.802; thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with a north-south line with east
coordinate of 3016545.979; thence
westerly along the 1600 foot contour line
to Temperance Creek; thence easterly
along the 1600 foot contour line to the
intersection of the contour line with an
east-west line with north coordinate of
708247.573; thence southwesterly along
the 1600 foot contour line ot the
intersection with an east-west line with
north coordinate of 704648.735; thence S.
14°15’ W, approximately 400 feet,
crossing a minor drainage to the

intersection of the 1600 foot contour line

with an east-west line with north
coordinate of 704264.053; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with a north-south line with
east coordinate of 3010906.883; thence S.
35°00' W. approximately 735 feet,
crossing Quartz Creek to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 696670.092; thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 685367.022; thence S.
40°00" E. approximately 685 feet,
crossing Yreka Creek to the intersection
of the 1600 foot contour line with a
north-south line with east coordinate of
3010403:008; thence southerly along the
1600 foot contour line to the intersection
of the contour line with an east-west
line with north coordinate of 659497,202;
thence S. 11°30’ E. approximately 420
feet; crossing a minor drainage to the
intersection of the 1600 foot contour line
with an east-west line with north
coodinate of 669086.545; thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 668322.479; thence S,

-

06°30' W. approximately 340 feet,
crossing a minor drainage to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 667984.057; thence
southerly along the 1600 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of 662781.327; thence S.
08°15’' E. approximately 580 feet,
crossing Waterspout Creek to the
intersection of the 1600 foot contour line
with an east-west line with north
coordinate of 662206.334; thence
‘southwesterly along the 1600 foot
contour line to the infersection of the
contour line with an east-west line with
north coordinate of 657086.689; thence S.,
42°45' W. approximately 547 feet,
crossing Smooth Hollow to the

" intersection of the 1600 foot contour line

with an east-west line with north
coordinate of 656686.704; thence
southwesterly along the 1600 foot
contour line to the intersection of the
contour line with an east-west line with
north coordinate of 654754.609; thence S.
33°15" W. approximately 650 feet,
crossing Hat Creek to the intersection of
the 1600 foot contour line with an east-
west line with north coordinate of
654212.487; thence southwesterly along
the 1600 foot contour line to the
intersection of the contour line with a
north-south line with east coordinate of
2992245.158; thence S. 39°45' E.
approximately 1685 feet, crossing Saddle
Creek to the intersection with the Upper
Snake River Trail No. 1786; thence :
southwesterly along the upper side of
the trail to the intersection of the trail
with the 2000 foot contour line; thence
southerly along the 2000 foot contour
line to the intersection of the contour
line with an east-west line with north
coordinate of §34185.634; thence S.
22°00' W. approximately 955 feet,

" crossing a minor drainage to the
" intersection of the 2000 foot contour line

with an east-west line with north
coordinate of 633300.539; thence
southerly along the 2000 foot contour
line to the intersection of the contour
line with a north-south line with east
coordinate of 2982523.059, which is a
point on the ridge on the south side of
Battle Creek; thence southerly along the
2000 foot contour line to the intersection
of the contour line with an east-west
line with north coordinate of §10579.460;
thence S. 15°00' W. approximately 560
feet, crossing a minor drainage to the °
intersection of the 2000 foot contour line
with an east-west line with north
coordinate of 610137.605; thence
southwesterly along the 2000 foot
contour line to the intersection of the
contour line with a north-south line with

-

east coordinate of 2980099.569; thence S.
17°00° W. approximately 880 feet,
crossing Stud Creek to the intersection
of the 2000 foot contour line with an
east-west line with north coordinate of
605816.516; thence southerly along the
2000 foot contour line to the intersegtion
of the contour line with an east-west
line with north coordinate of 602167.875,
which is a point on the ridge on the
north side of Hells Canyon Creek;
thence S. 85°15’ E. descending the slope
to the mean high water line of the Snake
River; thence southerly along the mean
high water line of the Snake River to the
intersection of the Snake River with the
Hells Canyon Dam; thence east along
the lower edge of the dam to the
intersection of the dam with the thread
of the Snake River which is the Oregon-
Idatio state line, the point of beginning. ,
{FR Doc. 78-16360 Filed 6-5-78; 8:45 am)

BILLING CODE 3410-11-M

Rural Electrification Administration

Plains Electric Generation &
Transmission Cooperative, Inc.; Loan
Guarantee -

Under the authority of Pub. L. 93-32
(87 Stat. 65) and in conformance with -
applicable agency policies and
procedures as set forth in REA Bulletin
20-22 (Guarantee of Loans for Bulk
Power Supply Facilities), notice is
hereby given that the Administrator of
REA will consider providing a guarantee
supported by the full faith and credit of
the United States of America for a loan
in the approximate amount of $5,000,000
to Plains Electric Generation and
Transmission Cooperative, Inc., of
Albuquerque, New Mexico. These loan
funds will be used to finance
construction of 38 miles of 345 kV
transmission line and related minor
terminal facilities from Ojo, New
Mexico, to Taos, New Mexico.

Legally organized lending agencies
capable of making, holding and
servicing the loan proposed to be
guaranteed may obtain information on
the proposed project, including the
engineering and economic feasibility
studies and the proposed schedule for
the advances to the borrower of the
guaranteed loan funds from Mr. Stanley
K. Bazant, Manager, Plains Electric
Generation and Transmission
Cooperative, Inc., 2401 Aztec Road,
Albuquerque, New Mexico 87107,

In order to be considered, proposals
must be submitted July 5, 1979 to Mr.
Bazant. The right is reserved to give
such consideration and make such
evaluation or other disposition of all
proposals received, as Plains Electric
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and REA deem appropriate. Prospective
lenders are advised that the guaranteed
financing for this project is available
from the Federal Financing Bank under
a standing agreement with the Rural
Electrification Administration.

Copies of REA Bulletin 20-22 are
available from the Director, Information
Services Division, Rural Electrification
Administration, U.S. Department of
Agriculture, Washington, D.C. 20250.

Dated at Washington, D.C,, this 29th day of
May, 1979.

Robert W, Feragen, .
Administrator, Rural Electrification
Administration.
[FR Doc. 79-17279 Filed 6-4-79; 8:45 am]

. BILLING CODE 3410-15-M

Science and Education Administration

Joint Council on Food and Agricultural
Sciences, Executive Committee;
Meeting

According to the Federal Advisory
Committee Act of October 6, 1972 (Pub.
~L. 92-463, 86 Stat. 770-776), the Science
and Educatiori Administration
announces the following meeting:

. NAME: Executive Committee, Joint Council
on Food and Agricultural Sciences.

DATE: June 12, 1679, .

TIME: 8:30 a.m.—4:00 p.m.

PLACE: Room 336-A, Administration
Building, USDA, Washington, D.C.

TYPE OF MEETING: Open to the public.
Persons may participate in the meeting as
time and space permit.

COMMENTS: The public may file written
comments before and after the meeting
with the contact person below.

The meetings of the Joint Council's
Executive Committee were inadvertently
closed during 1978 and the first third
Calendar Year 1979. Copies of the recorded
actions of these meetings can be obtained
from the contact person below,

PURPOSE: Review the status of the Joint
Council's progress in putting into place the
organiza‘ional structure for the planning
and coordination efforts by the Council,
discuss proposed guidelines for agricultural
research awards, and finalize plans for the
July 1113, 1979, meeting of the Joint
Council in Washington, D.C. -

CONTACT PERSON: Dr. J. C. Torio,
Executive Secretary, Joint Council on Food
and Agricultural Sciences, Science and
Education Administration, U.S. Department
of Agriculture, Room 351-A,
Administration Building, Washington, D.C.
20250, telephone (202) 447-6651.

Done at Washington, D.C. this 31st day of
May 1979.
James Nielson,
Executive Director, Joint Council on Food and
Agricultural Sciences.
(FR Doc. 78-17405 Filed 64-75; 845 am)
BILLING CODE 3410-03

CIViL. AERONAUTICS BOARD
[Docket No. 35582; Order 79-5-218])

Increases In International Passenger
Fares Related to Increased Fuel Costs
Proposed by Pan American World
Airways, Inc.; Order of Suspenslon and
Investigation

Adopted by the Civil Aeronautics
Board at its office in Washington, D.C,,
on the 17th day of May 1979.

Pan American World Airways, Inc.
(Pan American) has filed tariff revisions
proposing fuel cost-related increases in
Pacific and Latin American passenger
fares effective June 1 or June 12, 1979.1In
each transpacific market, Pan American
would increase all fares by a fixed
amount equal to 3.9 percent of the
normal economy fare, In Latin American
markets, fares would be increased by
fixed amounts equal to 5.3 percent of the
normal economy fare.

Pan American alleges that the fare
increases are warranted by precipitous
increases in fuel expenses, which on a
system basis are expected to rise from
$398 million in 1978 to at least $460
million in 1979. The carrier forecasts the
following return on investment (ROI)
figures in calendar 1979 scheduled
combination service, as compared to its
historical experience during calendar
1978: :

North/Central South Pacific
Pacific

h £: 7 SO— 2092% 7.15%
1978-Presont faces. 638 (8.73)
1879-Proposed

. 802 {513)

Contral Amarica*  South America 2
h 17 SOS—— 838% 26.99%
1979-Present fares 124 220
1879-Proposad
fares. 455 2621

1includes Mexico,

3includes Pan American’s Caribbesn marke!s.

Pan American states that while it is
aware of the Board's policy against
permitting increases in normal economy
fares, it believes that in the present
emergency situation, it is fairer for all
passengers to share equally in recovery

*The transpacific fare increases wers filed April
2,1979, for effectiveness June 1, 1979. The Latin
American fare Increases were filed April 13, 1979,
for effectiveness June 12, 1978,

of higher fuel costs, and if the normal
fares are not increased, the increase to
passengers traveling on lower
promotional fares would be even more
severe, seriously impacting traffic level:

The Board has carefully considered
Pan American's proposals and
justification, and decided on the
following course of action.

Pacific

We do not believe Pan American has
made a convincing case that its earning
in scheduled passenger service will
decline so drastically as to justify all th
increases sought. The forecast drop in
ROJ, from 20.92 to 6.36 percent in the
North/Central Pacific, and from 7.15 to
—6.73 percent in the South Pacific, is
attributable primarily to projected
escalations in non-fuel expenses, rather
than experienced increases in fuel costs
For both areas the carrier projects a 26.¢
percent increase in non-fuel unit costs
for 1979, based on its experienced
increase in costs per available ton-mile
(ATM] for all services (including charte:
and all-cargo) in the total Pacific
Division in 1978 compared to 1977. Yet
the increase in cost per ATM in 1978
resulted in Jarge part from Pan
American's contraction in available
capacity in 1978, such as its increased
use of B-7475P equipment which has a
lesser weight-lifting capacity than
standard B-747 equipment; this spread
costs over fewer units of capacity. Pan
American is now forecasting an 11
percent increase in scheduled Pacific
service ATM's for 1979, and in such
circumstances the carrier's methodology
of projecting basic unit costs based on
past operating experience clearly
overstates its cost escalations.?

The Board has long been concerned
about the generally high level of
transpacific fares, a concern which in
the North/Central Pacific area is
reinforced by Pan American’s statemen
of a 1978 ROI approaching 21 percent.
‘We have been striving to promote more
competition and lower fares by
authorizing new carriers and seeking
more liberal bilateral agreements with
our aviation partners. Some carrierd
have proposed significant reductions in
North/Central Pacific fares,® and it
would thus be incongruous to approve
fare increases at this time. The only
countries in the area with which the

*From 1877 to 1978, total Pacific cost per revenue
ton-mile (RTM). for instance, increased only 3.5
t}_)crct;rtenl. reflecting a marked improvement in load
actor,

3Northwest Airlines has proposed reduced
“Orient Express™ fares between the United States
and Japan, but the filing has not been approved by
the Japanese Government. Northwest has, however,
implemented reduced fares to Korea.
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United States has concluded liberal
bilateral agreements permitting open,
multiple entry and substantial pricing
freedom are Korea and Singapore. Other
markets are still subject to restrictive
entry, capacity or pricing provisions,
and in the absence of competitive
conditions we are not prepared to
accept fare increases. Thus we will
permit Pan American's increased North/
Central Pacific fares to take effect only
between United States, on the one hand,
and Singapore and Korea, on the other.*
In the South Pacific, the recent
introduction of service by a new carrier,
Continental, has brought a new measure
of competition to the market. However,
restrictive bilateral agreements remain
in force, particularly with New Zealand,
where fares must still be approved by
both governments. Our current
understanding with the other major
country in the area, Australia, affords
the carriers country-of-origin pricing
freedom, and we will- therefore permit
Pan American’s tariffs to take effect as
proposed on travel from Australia to the
United States. In other respects, most
notably restricted opportunities for new
carrier entry, our agreement with
Australia is no more liberal than that
with New Zealand or other South Pacific
countries. Despite the country-of-origin
pricing arrangements, the Australian
agreement contains none of the other
significant liberalizations contained in
the Netherlands and German
agreements. These markets resemble, in
our judgment, the North Atlantic
markets in which we recently approved
increases in promotional and first-class
fares but suspended increases in normal
economy fares. Thus, while Pan
American has shown an overall revenue
need in the area and we will permit it to
raise first class and promotional fares as
proposed, we will not allow it to
increase its normaleconomy fares
(except from Australia), which have
remained at very high levels which we
regard as significantly above cost.

Latin America ~

The U.S.-South America market is the
one market where we cannot rely on
competition even in promotional fares.
Generally, all fares must still be
approved by both governments, and
entry and capacity are often restricted.
Considering Pan American’s ROI
projection of 22.20 percent in
combination service under present fares,

4The U.S.-Singapore Agreement permits open
entry and country-of-origin pricing freedom. The
U.S.-Korea Agreement contains open entry and
“double-disapproval” pricing provisions.

r

we are unable to conclude that any
increases are warranted.®
In Central America, while we have

not concluded pro-competitive
agreeements, competitive conditions do
prevail. Considering the geographic
struc¢ture of Central America and the
vying among Central American
countries for tourist travel, there
appears to be a significant prospect of
destination substitution based in large
part on price competition. In Central

" America, the carrier’s forecast shows a
need for revenue improvement, and we
will permit the proposed increases with
the exception of normal economy fares.
The normal economy fares to Central
America have remained at very high
levels, and Pan American's general
arguments on normal fare increases do
not persuade us to permit them to rise.5

Our suspension of normal economy

fare increases in the South Pacific and
Central American markets is consistent
with our general policy of denying such
increases in non-competitive markets.
‘While it is clear that Pan American has
recently been subjected to substantial
increases in fuel expenses in its South
Pacific and Central American

- operations, and requires compensating

revenue adjustments, the situation is not
so serious as to justify a departure from
our long-standing policy of denying
increases in normal economy fares in
markets where such fares are not
subject to the comipetitive pressures of
open entry and pricing freedom., The
more price-elastic segment of the
market, served by promotional fares,
has been the principal beneficiary of
enhanced international price
competition,.and the full-service normal
economy fares remain at or near levels
set, in a long series of carrier
agreements, high enough to cover the
cost of providing services not required
for basic point-to-point transportation,
and in any event high enough to protect
generally high-cost carriers. We realize
that our consistent refusal to approve
increases in normal economy fares has,
in the presence of inflation, reduced
their real price; however, we do not
believe that these fares have yet

reached levels which a fully competitive .

environment would produce.
Accordingly, pursuant to sections 102,

204{a), 801, and 1002(j) of the Federal

Aviation Act of 1958, as amended:

®We will accept the increases proposed for
Jamaica, with which the United States has a liberal
agreement including double-disapproval pricing
freedom.

SWe will, however, permit Pan American to
increase its U.S.-Mexico normal economy fares,
which are significantly lower than those to other
Central American points and compare favorably
with U.S. domestic coach fares in markets of similar
stage length.

_ statement.

1. We shall institute an investigation
to determine whether the fares and
provisions set forth in Appendices A, B
and C hereof, and rules and regulations
or practices affecting such fares and
provisions, are or will be discriminatory,
unduly preferential, unduly prejudicial
or otherwise unlawful, and if we find
them to be unlawful, to act
appropriately to prevent the use of such
fares, provisions, or rules, regulations, or
practices;

2. Pending hearing and decision by the
Board, we hereby suspend and defer the
use of the tariff provisions in the
attached:

Appendix A from June 1, 1979, to and
including May 31, 1980;

Appendix B from June 11, 1979, to and
including June 10, 1980;

Appendix C from June 12, 1979, to and
including June 11, 1980; unless otherwise
ordered by the Board, and shall permit
no changes to be ?made therein during
the period of suspension except by order
or special permission of the Board:

3. We shall sumbit this order to the
President ® and it shall become effective
on June 1, 1979, with respect to the tariff
provisions in Appendix A, on June 11,
1979, with respect to the tariff provisions
in Appendix B, and on June 12, 1979,
with respect to the tariff provisions in
Appendix C; and

4. We shall file copies of this order in
the aforesaid tariffs and serve them on
Pan American World Airways, Inc.

We shall publish this order in the
Federal Register,

By the Civil Aeronautics Board.
Phyllis T. Kaylor,;
Secretary.

Schaffer, Member, Concurring and
Dissenting:

- Consistent with my remarks last weok
I disagree with the methodology used by
the Board which has the effect of
approving increases in promotional and
discount fares proposed by Pan
American in the South Pacific while
suspending increases in the normal
economy fare level.

The only argument that I have heard
for allowing flexibility to increase
discount and promotional fares is that
suspension and hence disapproval
would have the effect of discouraging
carriers from fare experimentation. By
its own statements, Pan American itgelf
claims that is not the case, Pan
American apparently believes that in

?Appendices A through C were filed as a part of
the original document.

$We submitted this order to the Presldent on May
18, 1979,

® All Members concurred except Member Schaffor
who filed the attached concurring and dissenting



Federal Register / Vol. 44, No. 109 / Tuesday, June 5, 1978 / Notices

32269

the present emergency situation all
passengers should share equally in the
recovery of higher costs, rather than:
allowing the increases to fall only on
passengers traveling on lower
promotional fares. Thus, I fear the -
Board's action virtually invites Pan
American to raise the level of discount
fares even more than the 3.9 percent
proposed in order to offset Board denial
of the increase in normal fares.

The Board’s methodology makes the
fare increases fall unduly orr those who,
at least theoretically, can Ieast afford
the added cost burden. I accept the fact
‘that some fare increases are
unfortunately inevitable in these
inflafionary times. However, the carrier
has chosen fo spread the increasesina
more equitable manner than the method
chosen by the Board and I would defer
fo its judgment.

I all ather respects I eoncur with the
Board's arder. R
Gloria Schaffer.

{FR Doc. 73-17354 Filed 6479, &45am]
" BILLING CODE 6320-01-

CIVIE RIGHTS COMMISSION

lowa Advisory Committee; Agenda and
Open Meeting.

Notice is hereby given, pursuant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the Iowa
Advisory Committee (SAC) of the
Commission, will convene at 11:30 am.
and will end at 5:00 pm on June 21, 1979,
at the YWCA, Charter Room, 717 Grand,
Des Moines, Iowa 50317.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Central States
Regional Office of the Commission, Old
Federal Office Building, Room 3103, 911
Walnut Street, Kansas City, Missouri
64106.

The purpose of this meeting is to
discuss proposal for SAC project in
Tama County.

This meeting will be conducted
pursuant to the provisions. of the rules
and regulations of the Commissjon.

Dated at Washington, D.C., May 30, 1979,

John L Binkley,
Advisory Committee Management QOfficer.

[FR Doc. 78-17408 Filed 6-4-73; 8:45 am]
BILLING CODE 6335-01-M

lowa Advisory Commititee; Agendaand
Open Meeting

Notice is hereby given, pursuant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights,

that a planning meeting of the lowa
Advisory Committee (SAC) of the
Commission will convene at 10:00 a.m.
and willend at 3:00 p.m., on July 10,
1979, at the Holiday Inn Downtown,
Blackhawk Room, 1050 Sixth Avenue,
Des Moines, Iowa 50314,

Persons wishing to attend this open
meeting should contact the Commiitee
Chairperson, or the Central Stales
Regional Office of the Commissiaon, Old
Federal Office Building, Room 3103, 911
Walnut Street, Kansas City, Missouri
64106.

The purpose of this meeting is to
discuss new project proposals fo
Committee ratificatiorn. -

This meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washingtomr, D.C., May 3¢, 1778,
Jokn L Binkley,

Advisory Committee Management Officer:
{FR Doc. 70-17409 Eilbd 6-4-70; 84S o]
BILLING. CODE €335-01-

Maryland Advisory Committee;
Agenda and Open Meeting

Notice is hereby given, pursuant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the Maryland
Advisory Committee {SAC) of the
Commission will convene at 4:30 pm and
will end at 8:00 pm, on June 26, 1979, at
the State Highway Administration
Building Anditorium, 300 West Preston
Street, Baltimore, Maryland.

Persons wishing ta attend this gpen
meeting should contact the Committee
Chairperson, or the Mid-Atlantic
Regional Office of the Commission, 2120 *
L Street, N.1V,, Room 518, Washington,
D.C. 20037.

The purpose of this meeting is to
discuss. the Baltimore Police Citizens®
Complaint procedure with
representatives of local organizations
and the Baltimore Community Relations
Commission,

This-meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, D.C., May 29, 1979.
John I Binkley,
Advisory Commiltee Manogement Officer.

fFR Doc. 73-17310 Filed 04-52; &45 )
BILLING CODE 6335-01-M

Michlgan Advisory Committee; Agenda
and Open Meeting

Notice is hereby given, pursuant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights
that a conference of the Michigan

Advisory Committee {SAC) of the
Commission will convene at §:00 am and
will end at 5:30 pm or July 9, 1975; also
at 8:00 am and ending at 12:30 pmon
July 10, 1979, at the Detroit Plaza Hotel,
Mackinagc West (Room). Renaissance
Center, Detroit, Michizan 43243,

Persons wishing to attend this epen
meeting should contact the Committee
Chairperson, or the Midwestern
Regional Office of the Commission, 230
South Dearborna Street, 32nd Floor,
Chicago, Illinois €0604.

The purpose of this conference is to
have a consultation o housinz and eivil
rights.

* This conference will be conducted
pursuant to the previsions of the mules
and regulations of the Commission.

Dated: at Washington, D.C.. May 29,1579,
John L Binklay,
Advisory Commiltze Manogement Officen:
(FR D=z 70-17411 Filed 6-4-78: 245 0m)
BILLING CODE 6335-01-M

Minnesota Advisory Commitlee;
Agenda and Open Meeling

Notice is hereby given, pursuant to the
pravisions. of the rules and regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the
Minnesota Advisory Committee (SAC)
of the Commission will convere at 6:00
pm and will end at 8:00 pm, on June 20,
1978, at Capp Towers, 77 East Ninth
Street, St. Paul, Minnesota.

Persons wishfnz fo attend this apen
meeting shauld contact the Committes
Chairperson, orthe Midivestern
Regional Office of the Cammission, 230
South Dearbom Street, 32ud Flaar,
Chicagg, Hlinois 60604.

The purpose of the meeting is to have
a discussion on police study, interviews,
and preparations for open meetidg.

This meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated: at Washington, D.C., May 30, 1973.
John L Binkley,

Advisory Commiltee Management Qffizer.
[FR Dec. 75-17412 Filed 6-4-75; 845 arm].
BILLING CODE 6335-01-M

Virginia Advisory Commilttee; Agenda
and Notice of OperrMeeﬁqg

Notice is hereby given, pursnant to the
provisions of the rules and regulations
of the U.S. Commission on Civil Rights,
that a planning meeting of the Virginia
Advisary Committee (SAC) of the
Commission will convene at 6:36 pm and
will end at 10:00 pm on June 28, 1579, at
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Morton's Ten Room, 2 Franklin Street,
Richmond, Virginia.

Persons wishing to attend this open
meeting should contact the Committee
Chairperson, or the Mid-Atlantic
Regional Office of the Commission, 2120
L Street, N.W., Room 510, Washington,
D.C. 20037,

The purpose of this meeting is to
discuss program planning for remainder
of FY 79.

This meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated: at Washington, D.C., May 31, 1979.
John I Binkley,

Advisory Committee Management Officer.
[FR Doc. 78-17413 Filed 6-4-79; 8:45 am]
BILLING CODE 6335-01-M _

— —

DEPARTMENT OF DEFENSE
Department of the Army

Army Sclence Board; Closed Meeting

In accordance with Section 10{a}(2), of
the Federal Advisory Committee Act
(Pub, L. 92-463), announcement is made
of the fellowing Committee meeting:
Name of the Committee: Army Science Board.
Dates of Meeting: June 20-21, 1979,

Place: The Pentagon, Washington, D.C. (exact
location can be determined by contacting
LTC Sweeney at 202 697-9703).

Time: 08001700, June 20-21, 1979 (Closed).

Proposed Agenda:

The ASB Summer Study participants
will receive classified briefings to
prepare them to develop a report on
“Technology Planning of Future Fielded

Systems.” This meeting will be closed to.

the public in accordance with Section
552b(c) of Title 5, U.S.C,, specifically
subparagraph (1) thereof. The classified
and non-classified matters to be
discussed are so inextricably
intertwined so as to preclude opening
any portion of the meeting.

Robert F. Sweeney, °

LTC, GS, Execulive Secretary, Army Science
Board.

{FR Doc. 79-17310 Filed 64-70; 8:45 am] .

BILLING CODE 3710-08-M

Army Science Board; Closed Meeting

In accordance with section 10(a)(2) of
the Federal Advisory Committee Act |
(P.L. 92-463), announcement is made of
the following Committee meeting:

Name of the Committee: Army Science Board

Dates of Meeting: June 25-286, 1979

Place: The Pentagon, Washington, D.C. (exact
location can be determined by contacting
LTC Sweeney at 202 697-9703).

Time: 0800-1700, June 25-26, 1979 (Closed)

Proposed Agenda: The ASB Summer Study
participants will receive classified briefings
to prepare them to develop & report on
“Technology Planning of Future Fielded
Systems.” This meeting will be closed to
the public in accordance with Section
552b{c) of title 5, U.S.C., specifically
subparagraph (1) thereof. The classified
and non-classified matters to be discussed
are so inextricably intertwined so as to
preclude opering any portion of the
meeting.

Robert F. Sweeney,

LTC, GS, Executive Secretary, Army Science

Board.

[FR Doc. 76-17311 Filed 6-4-79; 8:45 am]

BILLING CODE 3710-08-M

Department of the Navy

. Technology Sub-Panel of the Chief of

Naval Operations Executive Panel
Advisory Committee; Closed Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (5 -
U.S.C. App. I}, notice is hereby given
that the Technology Sub-Panel of the
Chief of Naval Operations (CNO)
Executive Panel Advisory Committee
will meet on June 28-29, 1979, at the
Pentagon, Washington, D.C. Sessions of
the meeting will commence at 8:30 a.m.
and terminate at 5:00 p.m. on both days.
All sessions of the meeting will be
closed to the public.

The entire agenda for the meeting will
consist of discussions of Soviet naval
research arnd development and related
intelligence. These matters constitute
classified information that is specifically
authorized by Executive order to be kept
secret in the interest of national defense
and is, in fact, properly classified
pursuant to such Executive order.
Accordingly, the Secretary of the Navy
has determined in writing thaf the public
interest requires that all sessions of the
meetings be closed to the public because
they will be concerned with matters
listed in section 552b(c)(1) of title 5,
United States Code.

For further information concerning
this meeting, contact Commander
Robert B, Vosilus, U.S. Navy, Executive
Secretary of the CNO Executive Panel
Advisory Committee, 1401 Wilson
Boulevard, Room 405, Arlington, VA
22209, telephone number (202) 694-3191.

Dated: May 29, 1979,
P. B. Walker,

Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advocate General (Administrgtive
Law).

[FR Doc. 78-17342 Filed 8-4-79; 8:45 am)

BILLING CODE 3810-71-M

Naval Research Advisory Committese;
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (6
U.S.C. App. I), notice is hereby given
that the Naval Research Advisory
Committee will meet on June 21-22,
1979, at the Marine Corps Development
and Education Command, Quantico,
Virginia, and The Pentagon,
‘Washington, D.C. The meeting will
consist of five sessions. The first session
will commence at 8:00 a.m. and
terminate at 10:10 a.m. on June 21, 1979,
The second session will commence at
10:10 a.m. and terminate at 12:00 noon
on June 21, 1979, The third session will
commence at 1:00 p.m, and terminate at
4:30 p.m. on June 21, 1979, The fourth
session will commence at 8:00 a.m, and
terminate at 12:00 noon on June 22, 1979,
Finally, the fifth session will commence
at 1:00 p.m. on June 22, 1979, and
continue to completion. The first,
second, and third sessions of the
meeting will be held in the Bower Room,
Harry Lee Hall, Quantico, Virginia. The
fourth and fifth sessions will be held in
the PEC Room 4D710 in The Pentagon,
Washington, D.C. The first session in the
morning of June 21, 1979, will ba open to
the public. The remaining four sessions
will be closed to the public.

The purpose of the meeting is to
discuss basic and advanced research in
the Navy. The open session will include
an unclassified discussion of the
command structure and mission of the
Marine Corps Development and
Education Command and the Marine
Corps requirements process. The
remaining sessions of the meeting will
consist of classified information that is
specifically authorized under criteria
established by Executive order to be
kept secret in the interest of national
defense and is in fact properly classified
pursuant to such Executive order. The
Secretary of the Navy has therefore
determined in writing that the public
interest requires the second, third,
fourth, and fifth sessions of the meeting
be closed to the public because they will
be concerned with matters listed in
section 552b(c)(1) of title 5, United
States Code.

For further information concerning

- this meeting contact:

Captain J. B. Morris, U.S. Navy, Office of
Naval Research (Code 102C1), 800 North
-Quincy Street, Arlington, VA 22217,
telephone number (202) 696-4713.
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Dated: June 1, 1879.
P.B. Walker, - .
Captain, JAGC, U.S. Navy, Deputy Assistant
Judge Advacate General (Administrative
Law). .
{FR Doc. 73-1753¢ Eiled 6~£-72; &:45 am]
BILLING CODE 3310-71-H

DEPARTMENT OF ENERGY
Economic Regulatory Administration
Analysis of Refiners’ No. 2 Distillate

Costs and Revenues: July 1976—
December 1978

~ AGENCY: Economic Regulatory
Administration, Department of Energy.

ACTION: Notice of Pre-hearing
- Conference.

SUMMARY: The Economic Regulatory

Administration (ERA] of the Department

of Energy (DOE] hereby gives notice of a

second pre-hearing conference to be

held on Tuesday, June 12, 1979,

regarding a proposed public hearing on

the relation between cost and revenue
increases for No. 2 distillates in the

period from deregulation (July 1976}

through December 1978. The purpose of

the conference is to review comments
received by DOE regarding the -
methodology used in its study entitled

Analysis of Refiners"No. 2 Distillate

Costs and Revenues: July 1976 through

Decentber 1978 and the scope of the

proposed public hearing concerning No.

2 distillates, Participation in the

prehearing conference is limited to those

parties which have requested ta
participate fix the proposed hearing.

DOE anticipates setting a date for the

proposed public hearing at this pre-

hearing conference.

DATES: Pre-hearing conference, 10:00

a.m., Tuesday, June 12, 1979.

ADDRESS: Pre-hearing conference, Room

2105;°2000 “M" Street, NW., Washington,

D.C. 20461.

FOR FURTHER INFORMATION CONTACTY

Ms. Debra Kidwell (Hearing
Procedures], 2000 “M” Street, NW.,
Room: 2313, Washington, D.C. 20461
(202) 254-5201.

William Gillespie (Economic Regulatory
Administration}, 2000 “M” Street,
NW., Room 2109, Washington, D.C.
20461 (202) 632-5140.

William Mayo Lee (Office of General
Counsel], Department of Energy,
Forrestal Building, Room 6A-127,
Washington, D.C. 20585 (202) 252-
6754.

SUPPLEMENTARY INFORMATION:

1. Background
II. Comments
IIL. Participants

1. Background

On March 23, 1979 (44 FR 16031,
March 16, 1979) ERA held a pre-hearing
conference to discuss procedures and a
time frame for a public hearing to be
held to consider the relation between
cost and revenue increases of No. 2
distillate at the refiner level. At the pre-
hearing conference it was determined
that ERA should receive additional
comments regarding three issues raised
at the conference. Accordingly, ERA
invited written comments on the
following:

A. The methodology used by ERA in
the study entitled Analysis of Refiners®
No. 2 Distillate Costs and Revenues:
July 1976 through December 1978,
including questions and suggestions for
improvement;

B. The scope of the propased public
hearing; and,

C. The appropriateness of the data
ERA intends to request from refiners to
update the study.

Comments, which were due by May 7,
1979, were analyzed by ERA and ERA's
answers to questions regarding the three
issues that were raised at the pre-
hearing conference will be distributed to
participants in the proposed hearing by
June 4, 1979.

In addition, ERA extended the time
period to participate in the public
hearing to April 9; 1979.

II. Comments

By May 23,1979 ERA had received
comments from fourteen participants in
the proposed public hearing: 8 refiners. 1
consumer group, 2 federal agencies, 1
trade association, and 1 group of state
officials. The comments are on file at the
Office of Public Information, Room B110,
2000 "M Street, NW., Washington, D.C.
20461,

In general most refiners agreed that
the methodology used in the study was
reasonably appropriate. Some
reservations advanced by certain
refiners were that the methodology used
did not address problems associated
with joint cost; certain cost increases.
which may currently be recovered under
decontrol were not permitted to be
recovered when the price rules were in
effect, and this is not reflected in the
study; the time period covered by the
study should be extended; and, the
study should compare costs and

“revenues over a year, not monthly. The

consumergroup questioned the method
of monitoring price and supply
employed in the study and ERA"s audits
of refiners’ costs and revenues )
associated with No. 2 heating cil. Tke

trade association had several questions
regarding the source, appropriateness,
and reliability of data used in the study.

The Bepartment of Justice suggested
that ERA determine the adequacy of the
supply of crude oil during the period of
decontrol and the effect of the structure
of the refining industry on competition.

Regarding the procedures to be used
at the proposed public hearing, three
refiners recommended thaf ERA conduct
a legislative type hearing.

Regarding the appropriateness of data
ERA intends to request fram refiners ta
update the study, one refiner indicated
that ERA should not collect gasoline
data. Two refiners indicated that the
study should be updated in the summer,
and another refiner indicated that the
study should be updated in November.

1IL. Participants

The participants in the proposed
public hearing include the 15 oxiginal
participate {see 44 FR 19011, March 30,
1978) and the Attorneys General of six
New England states.

On May 7, 1979, the six New England
states petitioned the ERA to participate
in the hearing. Recognizing the critical
importance of heating oil to the welfare
of this regiom, the ERA has included the
Attorneys General of the six New
England states in the hearing, even
though the petitions were received after
the April 9, 1979, deadline for requesting
to participants.

Issued in Washington, D.C.. May 30, 1979.
David ]. Bardin,

Administratar, Economic Regulato
Administration. egulatory
{FR Doz 7317018 Filod G475 8:43 am)
BILUNG CODE 6453-01-4

Energy Corporation of America;
Proposed Remedial Order

Pursuant to 18 CFR § 205.192{c], the
Economic Regulatory Administration
(ERA) of the Department of Energy
(DOE} kereby gives notice of a Proposed
Remedial Order which was issued to
Energy Corporation of America, B.O.
Box 8407, Metairie, Lonisiana 70011.
This Proposed Remedial Order charges
Energy Corporation of America (Energy}
with pricing viclations in the amount of
$258,852.39, caused by Energy's having
made sales of crude oil at prices in
excess of those permitted under the Cost
of Living Council price rulein 6 CFR -
§ 150.353 and the Federal Energy
Administration (now the BOE} price rule
in 10 CFR § 212.73. ERA maintained that
the overcharges were the result of
Energy’s characterization of certain
crude oil as “new" and “released” crude
oil without regard to cumulative
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deficiencies, and its characterization of
certain crude oil as “stripper well” crude
oil even though the average daily
production for the applicable periods
exceeded ten barrels of crude oil per
well per day allowed by 6 CFR -

§ 150.54(s) and 10 CFR §§ 210.32 and
212.54.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Wayne 1.
Tucker, Acting District Manager,
Southwest District Enforcement,
Department of Energy, Economic
Regulatory Administration, P.O. Box
35228, Dallas, Texas 75235, or by calling
(214) 749-7626. On or before June 20,
1979, any aggrieved person may file a
Notice of Objection with the Office of .
Hearings and Appeals, 2000 M Street
NW., Washington, D.C. 20461, in
accordance with 10 CFR § 205.193.

Issued in Dallas, Texas, on the 25th day of
May, 1979.

Romulo Garcia,

Acting District Manager, Southwest District
Enforcement.

[FR Doc. 7617414 Filed 6-4-79; 8:45 am]

BILLING CODE 6450-01-M

1

United Oil Co.; Proposed Remedial
Order

Pursuant to 10 CFR 205.192(c), the
Economic Regulatory Administration
(ERA) of the Department of Energy
hereby gives notice of a Proposed
Remedial Order which was issued to
United Oil Company, 100 Central
Avenue, Hillside, New Jersey 07205.
This Proposed Remedial Order charges
United Oil Company with pricing
violations in the amount of $87,681, -
connected with the sale of No. 4 oil

" during the time period November 1,
1973, through March 31, 1974, in the
State of New Jersey.

A copy of the Proposed Remedial
Order, with confidential information
deleted, may be obtained from Herbert
M. Heitzer, District Manager of
Enforcement, 1421 Cherry Street,
Philadelphia, Pennsylvania 19102,
telephone 215-597-3870. Within 15 days
of publication of this notice, any .
aggrieved person may file a Notice of
Objection with the Office of Hearings
and Appeals, 2000 M Street, N.-W.,
Washington, D.C. 20461, in accordance
with 10 CFR 205.193.

" Issued in Philadelphia on the 17th day
of May 1979.
Herbert M. Heitzer,
Northeast District Manager, Office of
Enforcement. .
[FR Doc. 78-17320 Filed 6-4-78; 8:45 am]
BILLING CODE 6450-01-M

Federal Energy Regulatory
Commission

[Docket No. TC79-127 (Related to Docket
No. RP72-89)!

Columbia Gas Transmission Corp.;
Order Suspending Proposed Tariff
Provisions, Granting Motion for
Informal Conference, Denying Motion
To Reject, Establishing Procedures,
and Permitting Interventions -

Issued May 25, 1979.

On April 27, 1979, as supplemented
May 2, 1979, Columbia Gas
Transmission Corporation (Columbia}
submitted for filing in the above-entitled
proceeding pursuant to Section 4 of the

-Natural Gas Act, proposed changes to

its FERC Gas Tariff? by which Columbia
intends to delete the seasonal
curtailment provisions and Maximum
Monthly Volume limitations from its
currently effective tariff.> Columbia
requests that the proposed tariff changes
be allowed to become effective as of
April 1, 1979, and that if the Commission
suspends the filing, such suspension be
for only one day in order that these
proposed tariff revisions may be made
effective at the earliest possible date. -
Columbia filed concurrently on April 27,
1979, a motion for the convening of an
informal conference as the most
appropriate procedure in connection
with its aforesaid tariff filing.

Although Columbia’s filing eliminates,
as indicated, its seasonal curtailment
procedures, it proposes to retain its
currently effective daily curtailment
procedures for implementation in the
event of force majeure situations,
including an unanticipated temporary
loss of gas supply, as well as the tariff

1The proceeding to determine a permantent

“curtailment plan was commenced before the FPC.

By the joint regulation of October 1, 1977 (10 CFR
1000.1), it was transferred to the FERC. The term
“Commission”, when used in the context of action
taken prior to October 1, 1977, refers to the FPC;
when used otherwise, the reference is to the FERC,

20riginal Volume No. 1: Fifth Revised Sheet Nos,
1 and 19; Fourth Revised Sheet Nos. 20, 28, 29, 30
and 33; Second Revised Sheet Nos. 27, 31, 32, 37, 43
and 63; Third Révised Sheet No. 34; First Revised
Sheet Nos. 38, 44, 44A, 44B, 44C, and 44D; Sixth
Revised Sheet No. 47; Seventh Revised Sheet Nos.
62 and 90; and Original Sheet No. 63A.

3These features are embodied in Columbia’s
currently effective interim curtailment plan
authorized pursuant to the Commission’s order
issued October 31, 1975, in Docket No. RP72-89.

provisions designed to protect high
priority and essential agricultural uses
on its system.

Columbia claims that removal of this
seasonal curtailment procedures is
appropriate becasue it projects no
further curtailments on its system. Based
upon the most recent estimates of .
Columbia’s Gas Requirements and Gas
Available as reflected in Appendix A to
the letter transmitting its filing of April
27, 1979, Columbia states that it
eliminated curtailment on its system
initially with the April, 1979, billing
month and expects to serve its
customers’ full requirements, including
limited growth,* through October, 1987,
the last year of the projections. Even
though Appendix A indicates Columbia
customers’ aggregate requirements
through the 1987 contract year to be less
then the total of its customers'
Maximum Monthly Volumes, deletion of
the Maximum Monthly Volumes
limitation is stated to be necessary to
meet the estimated requiremetns of
certain customers commencing with the

- current seven-month summer season,

Columbia also contends that as
evidenced by its Form No. 16 report filed
on April 30, 1979, its estimated gas
supply for the twelve-month period
beginning April 1, 1979, is adequate to

- gserve its wholesale customers'

requirements for that period and in fact
to reflect excess volumes of
approximately 59.8 Bef during the
current summer season.

Pursuant to Notice published in the
Federal Register, petitions for and
notices of intervention were due on or
before Mdy 11, 1979. Timely petitions for
leave to intervene were filed by the
Cities of Charlottesville and Richmond,
Virginia (Cities), Commonwealth Gas
Pipeline Corporation (Commonwealth),
Dayton Power and Light Company _
(Dayton),® Owens-Corning Fiberglas
Corporation, Pennsylvania Gas and
Water Company, UGI Corporation, and
the Washington Gas Light Company. On
May 18, 1979, a joint petition to
intervene out of time was filed by
Columbia Gas of Kentucky, Inc.,
Columbia Gas of Maryland, Inc,,
Columbia Gas of New York, Inc.,
Columbia Gas of Ohio, Inc,, Columbia
Gas of Pennsylvania, Inc., Columbia Gas
of Virginia, Inc., and Columbia Gas of
West Virginia, Inc. The Process Gas

4 Columbia wholesale customers’ estimates of gas
requirements through the 12 months ending October,
1087, underlying the projections in Appendix A
reflect the addition of new loads to all classes of
consumers except new boller fuel and power
generation loads of more than 300 Mcf/Dth por day.
_ 50n May 18, 1979, Dayton moved for leave to
amend its petition, thereby requesting a hearlng In
the event that such is necessary herein,
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Consumers Group (PGC] filed a timely
petition to intervene, protest of proposed

tariff revisions, and motion to reject, or

alternatively, request for formal
hearings.® Additionally, telegrams
supporting Columbia’s tariff submittal or
asserting no objection thereto were filed
by the Allied Chemical Corporation,
Acme Natural Gas Company, Baltimore
Gas and Electric Company, Corning
Natural Gas Corporation, Cumberland
Valley Pipe Line Company, Inc.,
Lynchburg Gas Company, National Fuel
" Gas Supply Corporation, Orange and
Rockland Utilities, Inc., UGL
Corporation, and West Ohio Gas
Company. .

None of the aforementioned
petitioners requests a formal hearing
except Cities, PGC, and Dayton.
Commonwealth strongly supports
Columbia’s tariff submittal, urging that
the Maximum Monthly Volumes
currently in effect as a part of
Columbia’s interim curtailment plan are
obsolete as well as unduly
discriminatory and preferential in that
some customers thereby receive gas
allocations exceeding their present
requirements, while others such as
Commonwealth obtain insufficient
volumes to serve their existing loads.
Cities raise questions, particularly
concerning the accuracy of Columbia's
supporting gas supply data contained in
Appendix A to its letter submitting the
instant filing, and contend that the filing

- should be suspended for one day and set
for prompt hearing.

PGC avers that the subject tariff filing
should be rejected because allegedly: (1)
a Commission order approving such
proposed change is a prerequisite to any

- valid modification of Columbia's
presently effective interim curtailment
plan approved jn Docket No. RP72-89
“for the winter heating season
November 1, 1975, through March 31,
1976, and thereafter subject to further
order of the Commission”; and (2)
Columbia’s proposed removal of the
volumetric limitations from its FERC
tariff is contrary to the holding of the
District of Columbia Circuit in Granite
City Steel Company v. F.P.C., 320 F. 2d
711 {D.C. Cir., 1963), that Section 7 of the
Natural Gas Act prohibits the taking of
gas from existing lawful customers of a
pipeline by initial natural gas customers
or those desiring additional volumes of
natural gas. Alternatively, PGC urges
that the subject tariff submittal be
suspended for the full five-month
statutory period and the matter of its
lawfulness be set for formal evidentiary
hearings. In support of this latter

£0n May 18, 1979, Columbia filed an answer in
opposition to PGC's pleading.

contention, PGC poses numerous
questions, including those concerning (1)
the reliability of gas supply estimates by
Columbia's pipeline suppliers in view of
recent findings of the American Gas
Association reflecting a substantial
decline in proven gas reserves; (2) the
lack of clarity in the tables in the
aforesaid Appendix A as o what extent
Columbia's projected requirements are
contemplated to be met by gas supply
projects such as exchanges via the
“Trailblazer System" or Ozark
Transmission System and the use of
storage gas from Crawford Storage
Field, none of which has been
authorized by the Commission; (3) the
extent to which supply from Columbia’s
SNG plant at Green Springs, Ohio, can
be reasonably assured; and (4) the
propriety of removing load growth
restrictions in view of the possible
adverse effect therefrom upon
Columbia’s existing customers,
especially those who have made
substantial investments for the purpose
of developing supplementary gas
supplies. )

We note that fwo of the aforesaid
petitions seeking intervention raise
questions concerning various aspects of
the subject filing, especially the
reliability of the gas supply figures
contained in Appendix A to the letter
submitting such filing that underlie
Columbia’s claim of an ability to supply
its wholesale customers’ natural gas
requirements through October, 1987,
without resorting to any form of
curtailment. However, we are unable to
agree with PGC's motion to reject
Columbia’s submittal. Our order of
October 31, 1975, prescribing Columbia's
presently effective three-priority
curtailment plan for the 1975-76 winter
heating season and thereafter subject to
further order of the Commission clearly
contemplated action within a
reasonable period of time upon the then
recent initial decision after hearing by
the presiding administrative law judge
in Docket No. RP72-89 relative to a
permanent curtailment plan for the
Columbia system. At this time—more
than three years later—we do not
believe the order directing the adoption
of the currently effective interim plan on
Columbia's system can be said to
invalidate on its face the instant tariff
filing founded upon claims by Columbia
that its gas supplies and customer needs
have changed and projections relating
thereto reveal no further need for
curtailment in the foreseeable future. Cf,
Southern Natural Gas Company v.
F.P.C., 547 F. 2d 826, 832-834 (5th Cir.,
1977). Nor do we find PGC's use of the
Granite City Steel case supra tobe a

proper analogy. Assuming Columbia’s
underlying premise that ample
quantities of gas for its wholesale
customer requirements will be available
for an indefinite period of time, no
impingement upon the entitlements of
existing customers will result from
Columbia’s proposed elimination of the
volumetric limitations embodied in its
FERC Gas Tariff. ;

Turning to the question of whether to
permit the proposed filing to go into
effect without further delay, our review
of Columbia’s submittal, together with
the disparate contentions made by
supporting and opposing parties, reveals
several infirmities in the claimed
support for'Columbia’s requisite gas
supply projections, such as their failure -
to disclose whether speculative new or
increased gas supply from exchange and
storage projects not yet authorized by
the Commission are included and the
uncertainty of the level of services to be
expected from existing pipelines from
which Columbia purchases natural gas
in substantial quantities. Moreover, we
are not persuaded that Columbia has
shown the proposed tariff provisions to
afford adeguate protection for high
priority uses and essential agricultural
uses as required by the Natural Gas
Policy Act of 1978, 92 Stat. 3394-3395. In
these circumstances, the proposed tariff
provisions have not been shown to be
just and reasonable, and may be unjust,
unreasonable, unduly discriminatory, or
otherwise unlawful, Accordingly, we
shall accept the proposed tariff
provisions for filing as of April 1, 1979,
but shall suspend them for one day until
April 2, 1979,

Our decision to suspend the subject
filing for one day instead of a longer
period of time is based upon the
absence of any request for a suspension
for the full statutory period except from
PGC and of any likelihood that
irreparable harm will emanate from
imposition of the shorter suspension
period.

We are of the view that Columbia and
the parties herein should be afforded the
opportunity to resolve any differences
that may have arisen regarding the
proposed tariff provisions through
informal discussion, and therefore will
grant Columbia’s request for an informal
conference. However, we shall require
that the conference be convened by a
Presiding Administrative Law Judge to
whom the parties will report their
progress toward a settlement of the
issues and who, in turn, will file a report
with the Commission within 30 days of
the convening of the conference setting
forth the status of the proceeding at that
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time and his recommendations
concerning future procedures. .

The Commissioner further finds: (1)

The tariff sheets set forth in footnote 2

- of the recital above have not been
shown to be justified and may be unjust,
unreasonable, unduly discriminatory, or
preferential, or otherwise unlawful.

(2) It is necessary and proper in the
public interest and to aid in the
enforcement of the provisions of the
Natural Gas Act that the tariff sheets set
forth in footnote 2 of the recital above
be accepted for filing as of April 1, 1979,
be suspended, and the use thereof
deferred as hereinafter provided.

(3) Good cause exists to grant the
motion for convening an informal
conference by Columbia filed on April
27,1979, to deny the motion to reject by
PGC filed on May 11, 1978, and to grant
Dayton's motion to amend its petition
filed on May 18, 1979. \

{4) The participation of the above-
named petitioners in this proceeding
may be in the public interest. )

The Commission orders: (A) The tariff
sheets referred to in paragraph (1) above
are hereby accpeted for filing as of April
1, 1979.

(B) The tariff sheets referred to in
paragraph (A) above are hereby
suspended and the use thereof deferred
until April 2, 1979, when they shall be
permitted to become effective upon
motion filed by Columbia in accordance
with the provisions of the Natural Gas
Act.

(C) The notice requirements of Section
154.22 of the Commission’s Regulations
under the Natural Gas Act aré hereby
waived, .

(D) Pursuant to the provisions of
Section 1.18 of the Commission’s Rules
of Practice and Procedure, a duly
designated Presiding Administrative
Law Judge shall convene a settlement
conference at 10:00 a.m. (EDT) on June
19, 1979, in a hearing room of the
Federal Energy Regulatory Commission,
825 North Capitol Stréet, N.E., ;
Washington, D.C. 20426, The Presiding
Judge is authorized to establish such
further procedural dates as may be
necessary and to rule upon all motions
(except motions to consolidate, sever, or
dismiss), as provided for in the rules of
practice and procedure. Within 30 days
of the aforesaid conference, the
Presiding Judge shall submit a report to
the Commission discussing the current
status of the issues, together with his
recommendation as to what future
procedural course should be followed -
herein. <o

(E) The motion to convene an informal
conference by Columbia filed on April
27,1979, and the motion to amend its

petition by Dayton filed on May 18, 1879,

are hereby granted; and the motion to
reject by PGC filed on May 11, 1979, is
hereby denied.

(F) The above-named intervenors are
permitted to intervene in this proceeding
subject to the rules and regulations of
the Commission, Provided, however,
that the participation of such
intervenors shall be limited to matters
affecting asserted rights and interests as
specifically set forth in their petitions to
intervene; and Provided, further, that
the admission of said intervenors shall
not be construed as recognition by the
Commission that they might be
aggrieved because of any orderof the

Commission entered in this proceeding. .

By.the Commission. ,
Kenneth F. Plumb,
Secretary.
[FR Doc. 78-17304 Filed 6-4-79; 8:45 am]
BILLING CODE 6450-01-M

[Docket Nos. RP73-107, RP74-30, RP75-917
(Appalachian Production)]

Consclidated Gas Supply Corp.; Grant
of Time Extension

May 25, 1979.

On May 9, 1979, Consolidated Gas
Supply Corporation filed a motion for a
further extension of time to file
supplementary briefs due pursuant to
the Commission order of February 23,
1979 in this proceeding. The motion
states that a settlement agreement is
expected to be filed shortly and that the
New York Public Service Commission
and Staff Counsel concur with the
motion.

. Upon consideration, notice is hereby
given that an extension of time is
granted to and including June 25, 1979
for filing supplementary briefs and to
and including July 11, 1979, for the filing
of reply briefs.

Kenneth F. Plumb,

Secretary.

{FR Doc. 78-17305 Filed 8-4-79; 8:45 am)
BILLING CODE 6450-01-M

*

[Docket No. RP78~10 and RP72-32 (PGA77-
2a)] -

.Kansas-Nebraska Natural Gas Co.;
Grant of Time Extension

May 23, 1979. :
On May 18, 1979, Commission Staff,
Counsel filed a motion for extension of
time to file briefs on the initial decision
isgsued in this proceeding on April 23,
1979. The motion states that additional
time is needed because of a conflicting
assignment of Staff Counsel.

e

Upon consideration, notice is hereby
given that an extension of time for filing
briefs on exceptions is granted to and
including June 18, 1979. Briefs opposing
exceptions shall be filed on or before
July 9, 1979. ‘

Lois D. Cashell, .
Acting Secretary.

[FR Doc. 76-17306 Filed 6-4-79; 8:45 am}

BILLING CODE 6450-01-M

[Docket No. CP77-30]

Mississippi River Transmission Corp.;
Petition To Amend

May 29, 1979,

Take notice that on May 15, 1979,
Mississippi River Transmission
Corporation (Petitioner), P.O. Box 14521,
St. Louis, Missouri 63178; filed in Docket
No. CP77-30 a petition to amend the
order of February 1, 1977, issued in the
instant docket pursuant to Section 7(c)
of the Natural gas act so as to authorizo
Petitioner to sell an increased quantity
of natural gas to Panhandle Eastern Pipe
Line Company (Panhandle), all as more
fully set forth in the petition to amend
on file with the Commission and open to
public inspection.

It is indicated that pursuant to the
order of February 1, 1977, and othors,?
certificates were issued to Panhandle,
Natural Gas Pipeline Company of
America (Natural), Trunkline Gas
Company (Trunkline) and Petitioner
authorizing, among other things,
arrangements for the transportation and
redelivery to Petitioner, by means of
facilities of Natural, Panhandle and
Trunkline, natural gas produced from
the Southwest New Liberty Field area,
Beckham County, Oklahoma. Petitioner
states that as partial consideration for
the transportation service by Panhandle
and Trunkline, it agreed to sell to
Panhandle, pursuant to a transportation
and sales agreement dated September 1,
1976, among Panhandle, Trunkline and
Petitioner up to 20 percent of the
volumes of natural gas which Petitioner
purchases and delivers to Natural in
Beckham County for the account of
Panhandle. The maximum volume of gus -
which Panhandle is obligated to recelve
from Petitioner at the point of receipt 1s
3,300 Mcf of natural gas per day, it is
stated.

It is indicated that Petitioner has
participated in funding the drilling of an
additional deep well in the Southwest
New Liberty Field, the Sanders No. 1

*This proceeding was commenced by the FPC. By
joint regulation of October 1, 1977 (10 CFR 1000.1), it
was transferred to the'Commission.

_?Panhandle, Docket No. CP76-527, Natural Cus
Pipeline Company of America, Docket No. CP/t
528, and Panhandle, Docket No. CP77-16.
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Well, which has now been completed in
the Hunton formation, and that
Petitioner has or would have contracted
for the purchase of approximately 79.5
percent of the production from this new
well, including an approximate 28.2
percent interest of its subsidiary, MRT
Exploration Company. Petitioner may
additionally contract for the purchase of
Laclede Gas Company's interest
(approximately 7.8 percent) and may
also be successful in contracting for the
interests of other producers in the
Sanders Well or in other wells in the
area, it is stated.

-, Petitioner states that in order to
accommodate the increased quantity of
gas which it expects to have available
for purchase, it has entered into an
amendment dated March 2, 1979, with
Panhandle and Trunkline which
amendment amends the September 1,
1976, agreement and provides for
increases in the maximum fifm volume

of gas which Panhandle is obligated to
receive from 3,300 Mcf per day to 8,000
Mocf per day and also makes
proportionate charges in other numeric
values to reflect the resulting increase in
the volume of sales gas that would be
available to Panhandle for purchase. If
Panhandle continues to elect to
purchase the 20 percent of the volume
available to it, and assuming that the
volume received at the point of receipt
equals the increased maximum firm
volume of 8,000 Mcf per day, the sales
gas quantity sold by Petitioner to
Panhandle would equal 1,600 Mcf per
day, it is stated. Such amendment also
reflects up-dated unit transportation
charges based upon the current
transmission cost of service of Natural
and Panhandle, and revised minimum
monthly transportation charges,
reflecting the volumetric increase
effected by the amendment as shown
below. )

. initial firm tnital fom Wnmemn Unt eharga
Redelivery point to Panhandie by Natural contract  transportatsn meontly =gl
quantity quantty  transportstion {conts)
(Mct per day) (Mcfperday)®  chago
Beckham County, Oklahoma 8,000 6,400 $22.472 2047
Clark County, Kansas 8,000 6400 33479 2630
8,000 6400 fex b 2

Dewey County, Oklahoma

Ynitial Firm Contract Quantity less 20% Salés Gas.

NoOTE—The volumes fisted hecein are at a pressure base of 14,73 psia saturated,

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
June 20, 1979, file with the Federal
Energy Regulatory Commission,
Washington, D.C. 20426, a petition to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 1.8 or 1.10) and the
Regulations under the Natural Gas Act

-(18 CFR 157.10). All protests filed with
the Commission will be considered by it
in determining the appropriate action to
be taken but will not serve'to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission’s Rules.

Kenneth F. Plumb, )
Secretary.

{FR Doc. 79-17307 Filed 6-4-79; 8:45 am]
BILLING CODE 6450-91-M

[Docket No. CP79-312}

Transcontinental Gas Pipe Line Corp.;
Application

May 25, 1979.

Take notice that on May 17, 1979,
Transcontinental Gas Pipe Line
Corporation (Applicant), P.O. Box 13886,
Houston, Texas 77001, filed in Docket
No. CP79-312 an application pursuant to
Section 7(c) of the Natural Gas Act for a
certificate of public convenience and
necessity authorizing the transportation
of natural gas, on an interruptible basis

.for the period ending October 15, 1979,
for the account of Public Service Electric
and Gas Company (Public Service)
which gas the Iatter has arranged to
purchase from Equitable Gas Company
{Equitable), all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection.

It is indicated that Equitable would
make available quantities of natural gas
of up to 35,000 Mcf per day to Tennessee
Gas Pipeline Company, a Division of
Tenneco Inc. (Tennessee), at an existing
interconnection between Tennessee and
Equitable in Pennsylvania and

£

Tennessee would transport and deliver
such quantities to Applicant at the
existing Tennessee-Applicant Rivervale
interconnection in Bergen County, New
Jersey. Applicant would deliver
equivalent quantities to Public Service
at Applicant’s existing delivery points to
Public Service in New Jersey, it is said.

Applicant states that for all quantities
transported and delivered, Public
Service would pay Applicant initially a
rate of 3.5 cents per dekatherm. Itis
asserted that the quantities transported
pursuant to the requested authorization
would be used solely by Public Service
in the generation of electric and/or
steam energy at existing Public Service
generating stations which are or have
been exempted from the provisions of
the Powerplant and Industrial Fuel Use
Act of 1978.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before June 15,
1979 file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a petition to intervene ora
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR 1.8 or
1.10) and the Regulations under the
Natural Gas Act (18 CFR 157.10). All
protests filed with the Commission will
be considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants
parties to the proceeding. Any person
wishing to become a party to a
proceeding or to participate as a party in
any hearing therein must file a petition
to intervene in accordance with the
Commission’s Rules.

Take further notice that, pursvant to
the authority contained in and subject to
jurisdiction conferred upon the Federal
Energy Regulatory Commission by
Sections 7 and 15 of the Natural Gas Act
and the Commission’s Rules of Practice
and Procedure, a hearing will be held
without further notice before the
Commission or its designee on this
application if no petition to intervene is
filed within the time required herein, if
the Commission on its own review of the
matter finds that a grant of the
cerlificate is required by the public
convenience and necessity. If a petition
for leave to intervene is timely filed, or if
the Commissioin on its own motion
believes that a formal hearing is
required, further notice of such hearing
will be duly given. .

Under the procedure herein provided
for, unless otherwise advised, it will be
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unnecessary for Applicant to appear or
be represented at the hearing.

Kenneth F. Plumb,

Secretary.

{FR Doc. 70-17308 Filed 6-4-79; 8:45 am]

BI\‘.LING CODE 6450-01-M

[Docket Nos. ER79-267 and ER79-268]

Union Electric Co.; Electric Rates;
Order Granting Motion, Consolidating
Dockets, Rejecting Submittals, and
Granting Intervention

Issued May 25, 1979.

On March 28, 1979, in Docket No. *
ER79-267, Union Electric Company
(Union) tendered for filing a proposed
Notice of Cancellation of its existing
Interchange Service Agreement with the
City of Columbia, Missouri (City).! On
the same date Union also submitted an
unexecuted superseding Interconnection
Agreement in Docket No. ER79-268. The
transmittal letters accompanying each of
the submittals express Union’s intention
to remain interconnected with the City
and to utilize the superseding
interconnection agreement as a vehicle
for continuing service between the
parties. Union proposes an effective ~
date of May 27, 1979, for the superseding
agreement. - ’ .

‘The proposed agreement provides for
the exchange of firm power, short-term
non-firm power, emergency and
economy energy, and for Union to wheel
power and energy from third parties to
City. The agreement and accompanying
service schedules set forth the proposed
terms, conditions, and charges for short-
term non-firm power, economy energy,
and emergency energy. However, with
respect to firm power service and
wheeling (transmission} service, the
agreement provides that the associated
rates, terms, and conditions will be
negotiated by the parties for each
transaction. Absent satisfactory
negotiations, the agreement would
enable the supplying party to disclaim
any duty under the agreement to provide
the desired service. In addition, either
party could refuse to supply any of the
specified services if, in its sole .
judgment, such service would impose an
“operational or economic burden.”

Union’s submittal would require that
firm power service be reserved at least
one year in advance, and that wheeling
service be reserved seven months in
advance. According to the proposed
agreement, firm power service would be
considered only as firm as the top ten

I

" percent increment of the seller’s native

1 The interchange contract was dated July 18,
1967, and is desfgnated as Rate Schedule FPC No.
73, As Supplemented.

load, thus enabling the seller to interrupt
service when forced to shed the first ten
percent of its native load. In the event
that either party chooses to terminate an
interconnection point prior to complete
amortization of the cost of Union's
facilities installed at that location, City
would be required to pay a termination
charge. K ‘
Public notices of Union’s filings were
issued on March 30, 1979, with
comments required to be filed on or
before April 16, 1979, in Docket No.
ER79-268, and on or before April 20,
1979, in Docket No. ER78-267. On April
16, 1979, City filed a protest, petition to

. intervene, motion to reject, or

alternatively, for consolidation of the
dockets, maximum suspension, and
hearing. We find that participation in
this proceeding by City may be in the
public interest.

City’s pleading notes that negotiations
for a revised contract began as early as
1976, and have not yet concluded. City
further asserts that vatious terms
contained in Union’s submittal,
particularly those described above, are
unsatisfactory to the City, and are
contrary to the Commission’s

. Regulations. According to City, the

absence of cost support and specified
rates for firm power or wheeling service
renders the filing objectionable. City
contends that the requirement for ~
annual negotiation of rates is .
excessively open-ended and amounts to
a threatened abandonment of service.
Additionally, City challenges those
provisions of the agreement which
would permit total or partial termination
of service upon a unilateral
determination by the supplier that it
would experierice an “economic ’
burden” or upon the parties’ inability to
negotiate terms or to reasonably resolve
disputes. - .

City further objects to the contractual
provision that would permit interruption
of firm power service when the seller is
interrupting the initial ten percent of its =
native load. Based on the alleged
discriminatory nature of this provision,
City asserts that a firm power rate must
appropriately reflect the purported
difference in risk between retail and -
wholesale customers.

In the event that Union chooses to
terminate an interconnection point, City
disputes the reasonableness of the
provision which would compel City. to
pay a termination charge. City also
contends that Union's failure to provide
for short-term wheeling service might
prevent City from realizing the benefits
of new pooling-type arrangements, and
that the one-year notice requirement for -
firm power servi¢e might preclude City

~

from receiving necessary service during
the summer of 1979. . «

On May 2, 1979, Union filed an
answer to City's pleading. Union
opposes consolidation of these dockets,
asserting that they represent two
distinct actions on the part of Union.
Similarly, Union denies many of the
implications conveyed by City and
challenges City’s request that the filing
be rejected.

Union alleges that it has endeavored
to cooperate with City, that it continues
to do so, and that the proposed
agreement incorporates many of the
desires,expressed by City. In its answer,
Union further represents that it has
agreed to serve City's needs for the
twelve-month period beginning May 27,
1979. Thus, Union denies the allegation
that City may be confronted with a
discontinuity of service. In short, Union
asserts that its notice of termination of
the existing contract (Docket No. ER79~
267) was a legitimate exercise of its
rights under the contract, and that its
unilateral submittal of the unexecuted
agreement (Docket No. ER79-268) was
necessitated by the parties’ inability to
resolve disputed issues. )

It is clear that Union's two submittals
present common questions of law and
fact and must be examined in concert
with one another. Despite assertions by
Union that they are independent, the
two filings would result in a single
change in the existing service
agreement—i.e., supplanting the existin
contract with a revised agreement whic
amends the rates, terms, and conditionsg
of service. Consequently, we shall
consolidate these dockets.

Based upon our review of Union's
filing in Docket No. ER79-268, we find
that the unexecuted interconnection
agreement patently fails to comply with
our Regulations governing changes in
rate schedules. Section 35.1(a) requires
that each public utility shall post “full
and complete rate schedules . . . clearly
and specifically setting forth all rates
and charges. . . .” Section 35.2{b)
includes in the definition of the term
rate schedule, “(2) rates and charges for
or jn connection with [electric '
service]. . . .” Union has not requested
waiver of our filing requirements.
Nontheless, Union has specified no
proposed rates for firm power service or
wheeling service. Furthermore, Union
has not filed a comparison of revenues
as required by Section 35.13(b)(1} or a
statement of its cost of service as
required by Section 35.13(b)(4)(i).
Absent such information we are unable
to determine under Section 206(a) of the
Federal Power Act whether the
proposed interconnection agreement
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and attached service schedules are just
and reasonable and in the public
interest, particularly with regard to firm
power and transmission service.
Accordingly, we must reject Union's
filing in Docket No. ER79-268.

"We shall also reject Union's submittal
in Docket No. ER79-267. The notice filed
in that docket cannot be construed as an
effective notice of proposed cancellation
of the filed rate schedule pursuant to
Section 35.15 of the Regulations. Such a
construction of Union's submittal would
. strain the clear meaning of Section 35.15
which calls for the filing of a notice of
cancellation “when a rate schedule or
part thereof . . . is proposed to be
cancelled or is to terminate by its own
terms and no new rate schedule or part
thereof is to be filed in its place. . . "
As indicated above, Union has
expressly stated that it does not intend
to terminate service to City and its
transmittal letter accompanying the
proposed notice of termination
references the concurrently-filed
superseding agreement. Giving
independent effect to the termination
notice under such circumstances would
enable Union or any other utility to
circumvent the intent of the Federal
Power Act and our Regulations by
utilizing an alternative notice of
termination as a means of inducing a
customer to negotiate new rates or
terms. .

In granting City's motion to
consolidate these two dockets and reject
the submittals, we note that such action
is without prejudice to Union's refiling
in accordance with our Regulations. In
the meantime, rates, terms and
conditions under the filed schedule shall
continue to apply.

The Commission orders:{A) City is
hereby permitted to intervene in this
proceeding subject to the Rules and
Regulations of the Commission;
Provided, however, that participation by
such intervenor shall be limited to the
matters set forth in its petition to
intervene; and Provided, further, that
the admission of such intervenor shall
not be construed as recognition by the
Commission-that it might be aggrieved
because of any order or orders of the
Commission entered in this proceeding.

(B) City's motion to consolidate
Docket Nos. ER79-267 and ER79-268
and to reject Union's submittals in those’
dockets is hereby granted. Pending
submittal of an acceptable filing by
Union, the terms, conditions, and rates
contained in the current interconnection
agreement {Rate Schedule FPC No. 73,

As Supplemented]) shall continue to
govern service between Union and City.

(C) The Secretary shall cause prompt
publication of this order to be made in
the Federal Register.

By the Commission.

Lois D. Cashell,

Acting Secretary.

[ER Doc. 79-37509 Filed 6-4-73; &45 am]
BILLING CODE 8450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL 1240-6]
Avallabllity of Environmental Impacts

Statements

AGENCY: Office of Environmental
Review, Environmental Protection

Agency.

PURPOSE: This Notice lists the
Envronmental Impact Statements which
have been officially filed with the EPA
and distributed to Federal Agencies and
interested groups, organizations and
individuals for review pursuant to the
Council on Environmental Quality’s
Regulations {40 CFR Part 1506.9)

PERIOD COVERED: This Notice includes
EIS’s filed during the week of May 21 to
May 25, 1979.

REVIEW PERIODS: The 45-day review
period for draft EIS's listed in this
Notice is calculated from June 1, 1879
and will end on July 16, 1979. The 30-day
wait period for final EIS's will be
computed from the date of receipt by
EPA and commenting parties.

EIS AVAILABILITY: To obtain a copy of an
EIS listed in this Notice you should
contact the Federal agency which
prepared the EIS, This Notice will give a
contact person for each Federal agency
which has filed an EIS during the period
covered by the Notice. If a Federal
agency does not have the EIS available
upon request you may contact the Office
of Environmental Review, EPA for
further information. -

BACK COPIES OF EIS'S: Copies of EIS's
previously filed with EPA or CEQ which
are no longer available from the
originating agency are available from
the Environmental Law Institute, 1346
Connecticut Avenue, Washington, D.C.
20036.

FOR FURTHER INFORMATION CONTACT:
Kathi Weaver Wilson, Office of
Environmental Review A-104,
Environmental Protection Agency, 401 M
Street, SW., Washington, D.C. 20460,
(202) 755~0780.

SUMMARY OF NOTICE; Appendix I sels
forth a list of EIS's filed with EPA during
the week of May 21 to May 25, 1979, the

£

Federal agency filing the EIS, the name,
address, and telephone number of the
Pederal agency contact for-copies of the
EIS, the filing status of the EIS, the
actual date the EIS was filed with EPA,
the title of the EIS, the State{s) and
County(ies) of the proposed action and a
brief summary of the proposed Federal
action and the Federal agency EIS
number if available. Commenting
entities on draft EIS’s are listed for final
ElS's.

Appendix I sets forth the EIS’s which
agencies have granted an extended
review period or a w